Roney v St 
44 Wis. 2d 522, 531-32 


(1969) 
St v Hockings 

86 Wis. 2d 709, 716 
(1979) 

Martin v St 

87 Wis. 2d 155, 165-66 


(1979) 


McClellan v St 
53 Wis. 2d 724, 732 


(1972) 


St v Isham 
70 Wis. 2d 718, 731 


(1975) 


Pennsylvania v Muniz 
110 SCt 2638 (1990) 
St v Stevens 

181 Wis. 2d 410 (1994) 
St v Bryant 

2001 WI App 41 

241 Wis. 2d 554 


St v Harris 
2017 WI 31, J 22 
374 Wis. 2d 271 


Edwards v Arizona 


101 SCt 1880 (1981) 


tin response 
B. Custodi ments volunteered (not 1) 
ODABA ible without warnings 


to questioning) admiss 


1) Distinction between being able to talk with police and 


interrogation 
2) Defs “braggadocio” while in custody deemed 
voluntary 
Defs voice used only 


C. No warnings required when ey 
to establish voice levels and characteristics 


stions not interrogation, but 


D. Routine booking que : 
only if in actual process of booking 


St v Hampton 


2010 WI App 169 


330 Wis. 2d 531 
St v Hassel 
2005 WI App 80 
280 Wis. 2d 637 
St v Ross 

203 Wis. 2d 66 
(Ct. App. 1996) 


St v Owen 

202 Wis. 2d 620 
(Ct. App. 1996) 

St v Wright 

196 Wis. 2d 149 
(Ct. App. 1995) 


Michigan v Mosley 
96 SCt 321 (1975) 


St v Badker 
2001 WI App 27 
240 Wis. 2d 460 


Stv Turner 


136 Wis. 2d 333 (1987) 


St v Hartwig 


123 Wis. 2d 278, 284 


(1985) 

St v Pheil 

152 Wis. 2d 523 
(Ct. App. 1989) 


C. If Def requests to remain silent, all questions must 


cease 


1) Request for silence must be clear and unequivocal 


2) Refusal to answer one specific question or to speak to 
one officer may not constitute request to remain silent 


3) Def can reinitiate interrogation 


Aunt 


ranm 
yore eman mN 


4 


~ eanest Ane 


“SIV ITIGATION 


Oregon v Bradshaw 
103 SCt 2830 (1983) 
Edwards v Arizona 
101 SCt 1880 (1981) 
St v Lampe 
119 Wis. 2d 206 (1984) 
St v Hampton 
2010 WI App 169 
330 Wis. 2d 531 


Edwards v Arizona 
101 SCt 1880 (1981) 
St v Jones 

192 Wis. 2d 78 (1995) 


St v Lee 

122 Wis. 2d 266 (1985) 
St v Nicholson 

187 Wis. 2d 688 

(Ct. App. 1994) 


Maryland v Shatzer 
130 SCt 1213 (2010) 
Stv Edler 
2013 WI 73 

350 Wis. 2d 1 


Stv Hampton — 
2010 WI App 169 
330 Wis. 2d 531 


St v Coerper 
199 Wis. 2d 216 (1996) 
St v Badker 
2001 WI App 27 © 
240 Wis. 2d 460 


+ cease 


e s S 
D. If Def requests Atty, all questioning mu 


1) Def may initiate further communication with police 


a. If Def initiates new contact, police may AA listen 
to voluntary statement (and not interroga ) 
unless new waiver taken 


b. Police may not use third-party agent to instigate 
Defs further communication with police 


e See Lee and Nicholson cases for criteria to 
determine whether third party is agent of 


Davis v US 

114 SCt 2350 (1994) 
St v Conner 

2012 WI App 105 
344 Wis. 2d 233 

St v Jennings 
2002 WI 44 
252 Wis. 2d 228 


St v Abbott 
2020 WI App 25, 1 36 
392 Wis. 2d 232 


Smith v Illinois 
105 SCt 490 (1984) 


St v Jennings 
2002 WI 44 
252 Wis. 2d 228 


Davis v US 
114 SCt 2350 (1994) 


St v Edler 
2013 WI 73 
350 Wis. 2d 1 


Davis v US 
114 SCt 2350 (1994) 


St v Abbott 
2020 WI App 25, T 33 
392 Wis. 2d 232 


St v Cummings 
2014 WI 88, 11 53-59 
357 Wis. 2d 1 


St v Cummings 
2014 WI 88, 11 60-69 
357 Wis. 2d 1 


E. Edwards rule invoked by clear and unequivocal 
request for counsel 


1) Defs personal characteristics, including mental state, 


do not relax requirement that right to counsel be 
invoked with unambiguous and unequivocal 
statement 


2) Any responses made by Def after clear and 


unequivocal request for counsel are relevant only to 
distinct question of later waiver of right to counsel 
and not relevant to clarity of initial request itself 


F. Edwards rule not invoked by equivocal or 
ambiguous request 


1) Request is ambiguous if, in light of the circumstances, 


2) 


3) 


4 


— 


5) 


6) 


7) 


a reasonable officer would understand only that the 
suspect might be invoking the right to counsel 


Test is objective; suspect need not “speak with the 
discrimination of an Oxford don” 


“Can my Atty be present for this?” is sufficiently clear 
to a reasonable officer 


“Maybe I should talk to a lawyer” is not clear and 
unequivocal 


I don’t want to get in trouble with [my attorney],” 
“Ask [my attorney] if it’s okay,” and “[my attorney] 
said to have him here” are not clear and unequivocal 


“Well, then, take me to my cell. Why waste your time? 
Ya know?” is not clear and unequivocal; it constitutes 
mere “verbal ‘fencing” with police 


“I don’t want to talk about this” is equivocal because 
it is unclear whether suspect is declining to answer 
questions or cutting off questioning altogether 
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Jones v Cromwell 
75 F4th 722, 726 
(7th Cir 2023) 


St v Coerper 
199 Wis. 2d 216 (1996) 


St v Rodgers 
203 Wis. 2d 83 


(Ct. App. 1996) 


St v Fischer 
2003 WI App 5 
259 Wis. 2d 799 


St v Subdiaz-Osorio 
2014 WI 87 
357 Wis. 2d 41 


Montejo v Louisiana 
129 SCt 2079 (2009) 
St v Delebreau 
2015 WI 55 

362 Wis. 2d 542 


Moran v Burbine 
106 SCt 1135 (1986) 


Moran v Burbine 
106 SCt 1135 (1986) 


St v Jones 

192 Wis. 2d 78 (1995) 
Stv Hanson 

136 Wis. 2d 195 (1987) 


Massich v U.S. 
84 SCt 1199 (1964) 


St v Lewis 


2010 WI App52, 1 


324 Wis. 2d 536 — 


10.0 


right now?” is 
king 
nt or 1S 


ic ‘ der’ 
8) “So y'all can get a public preten 
equivocal because it is unclear if suspect aes 
whether Atty could be contacted at that m 
lly be produced 


asking that Atty actua 
and unequivocal 


9) Simply retaining counsel is not clear 


10) Telling another, in the presence of police, to call for a 
lawyer is not clear and unequivocal 


“64 
11) Conditional and futuristic request for counsel ( N 
read me my rights, I won't talk”) is not clear an 
unequivocal 
counsel, which could 
t for representation at 


ation, was 


12) Inquiry about how to obtain 
have been interpreted as request 
some proceeding other than the interrog 


not clear and unequivocal 


G. Retention of counsel does not automatically bar 
interrogation; Def may waive right to have Atty 
Sve EART 


waiving right to counsel under 6th 


2) Standard for 
a same as standard under 5th 


Jordan v St 


93 Wis. 2d 449, 465 Amendment i 
Se Amendment 
State has burden to prove knowing and voluntary 
waiver of right 
US v Henry 3) State may not deliberately elicit incriminating | 
E (Me? statements from Def through use of surreptitious | 
2010 WI App 52 government agents (e.g., a fellow jail cellmate or < 
324 Wis. 2d 536 confidential informant) | š 
a 0 ATTSRERON Whether third party is acting as government $ 
2022 WI 58 i i f | 
402 Wis. 2d 675 agent is fact specific based on extent o 
cert denied government's control and direction of third party 
143 SCt 411 (2022) 
B. “Sew-up” confessions 
Phillips v St . . . . . 
29 Wis. 2d 521, 535 1) Considering totality of circumstances, detention for 
(1966) unreasonably long period violates due process and 
St v Bean renders inadmissible any confession obtained during 
aot ro te period yi, A OM a AA 
Tq 15- 


25, 337 Wis. 2d 406 


St v Benoit 2) Mere fact that 
Re sy 2d 389, 404-05 sustain charge 
St v Bean 

2011 WI App 129, 
1115- 

25, 337 Wis. 2d 406 


sanssı Aunt 


St v Bean b. 
2011 WI App 129, 

1115- 

25, 337 Wis. 2d 406 


Dunaway v New York oer 
99 SCt 2248 (1979) C. Confessions th 
Brown v Illinois 

95 SCt 2254 (1975) 


St v Anderson 
165 Wis. 2d 441 (1991) 


DID PORA 2) Attenuation factors include 


218 Wis. 2d 180 (1998) 


St v Anderson 
165 Wis. 2d 441 (1991) 


a. Time between arrest and confession 


b. Intervening circumstances 


c. Purpose and flagrancy of official mi 
tion when statement is admissible and 


sconduct 


SAR Wise, 942 3) Narrow excep PEE 
i i pil ws 
. 2d attenuation analysis not necessary: 1 p 
Se onan probable cause to arrest Def before unlawful oo 
suc 


and warrantless arrest from Defs home, 
sion of evidence 


violation does not require suppression 
obtained from Def outside the home, including ip 
statements obtained after Def was given and. waive 


Miranda rights 


D. Confessions that are fruit of prior inadmissible 


statements 
ssion determined on 


of subsequent confe > 
i i between earlier 


or causal relationship 


Miranda v US So a 
86 SCt 1602 (1966) 2 abiiy 


AG NOC pa 


86 Wis. 2d 26 (1978) 


Oregon v Elstad ‘>p i i 
igs Beeston with 


Stv 


St v Halverson 
2021 WI 7, | 21 
395 Wis, 2d 385 


St v Albrecht 
184 Wis. 2d 287 
(Ct. App. 1994) 
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Minnesota v Murphy 
104 SCt 1136 (1984) 


St v Sahs 
2018 WI 51 
347 Wis. 2d 641 


Kastigar v US 

92 SCt 1653 (1972) 
St v Quigley 

2016 WI App 53, J 42 
370 Wis. 2d 702 


St v Knapp 
2005 WI 127 
285 Wis. 2d 86 


St v Knapp 

2005 WI 127, 11 75-81, 
285 Wis. 2d 86 
Compare US v Patane 
124 SCt 2620 (2004) 
See St v Knapp 

2005 WI 127, f 38, 

285 Wis. 2d 86- 


See St v Knapp 
2005 WI 127 
285 Wis. 2d 86 


b. Violation of fundamental fairness 


c. Acts shocking to the universal sense of justice 
mandated by due process 


F. Compelled confessions 


1) Probationer has the 5th Amendment privilege against 
compelled self-incrimination 


2) Burden on probationer to show that questioning 
required choosing between making incriminating 
statements and jeopardizing liberty by remaining 


silent 


3) State may not use evidence derived from compelled 
lled testimony as a lead to 


testimony; i.e., use compe 
other evidence; burden is on State to show evidence is 


derived from a wholly independent source 


G. Use of physical, nontestimonial evidence derived 


froma suppressed fession 


2) 


A anwar 


ation, statement 1s 


; ; iol 
4) If, despite intentional Miranda vio n rebuttal for 


Harris v New York di 
voluntary, statement may be used 1 


91 SCt 643 (1971) 


St v Knapp : 
2003 WI 121 impeachment 
265 Wis. 2d 278 
vacated on other grnds 
by St v Knapp 
124 SCt 2932 (2004) 
sp ‘ t 
§ 938.3 1(8)(0)5. 5) Juv’s confession need not be recorded tte he 
Senet public safety” issue renders recording infeasible, 
Go A OTOR TO ' j rmed robbery is in an 
2014 WI App 119 example, if a suspect in an a andai 
358 Wis. 2d 404 ambulance on the way to the hospital, re PEE 
equipment is not available, and a concern h ee det 
safety warrants immediately questioning the susp 
about other armed robbers still at large | 
§ 938.31(8) H. Use of unrecorded statements of Juvs 
St v Jerrell CJ 
Gn Ini of Jerreli CJ) 
2005 WI 105, 
TT 57 n14, 58, 
283 Wis. 2d 145 
1) Jerrell Ct, invoking its supervisory powers, ordered 
that “all custodial interrogation of Juvs in future 
cases shall be electronically recorded where m 
i ti ion when joning occurs at a 
h ut ex on Sa 
St v Dionicia M 
(In Int of Dionicia M) 
2010 WI App 134 
329 Wis. 2d 524 
§ 938.3 1(3)(c) 
§ 972.115(2)(a) : 
St v Moore 


2015 WI 54 
363 Wis. 2d 376 
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2. Withdrawal of Waiver of Jury............... Fin ah eae VR 22-6 
3. Trial by Jury of Less Than Twelve .......cccccc00- CR 22-7 


972.02(1) 

St v Anderson 
2002 WI 7 

249 Wis. 2d 586 
St v Cloud 

133 Wis. 2d 58 
(Ct. App. 1986) 


967.08(2) 


St v Cook 
141 Wis. 2d 42 
(Ct. App. 1987) 


St v Murdock 


2000 WI App 170 


238 Wis. 2d 301 


JURY WAIVER 


1. Waiver of Jury 


A. Must be done in writing or by statement in open Ct, 
on record, with approval of Ct and consent of State 


1) Waiver may be by telephone or live audiovisual means 
upon consent of Def and State 


2) Obtain consent of State to waiver 


a. State not required to justify refusal consent to 


St v Anderson 
2002 WI 7 
249 Wis. 2d 586 


Krueger v St 

84 Wis. 2d 272, 282 
(1978) 

White v St 

45 Wis. 2d 672, 682-83 
(1970) 


Warrix v St 
50 Wis. 2d 368 (1971) 


St v Resio 

148 Wis. 2d 687 (1989) 
St v Grant 

230 Wis. 2d 90 

(Ct. App. 1999) 


St v Denman 
2001 WI App 96 
243 Wis. 2d 14 


St v Hansford 
219 Wis. 2d 226 (1998) 


i . silent acquies- 
C. Requires personal colloquy with Def; silen q 
cence not sufficient. Ct to 


1) Address Def personally 


2) Be certain Def understands what jury is and that Def 
giving up right to jury trial 


a. Ct must advise Def that jury verdict must be 
unanimous 


e Does not apply if Ch 980 petition 


St v Grant 3) “Do you understand that all 12 members of the jury 
7 Wis 2d 90 must agree upon their verdict of guilty or not guilty or 
Soe ae the Ct may not receive the verdict?” 


4) “Do you understand that in a jury trial the State must 
prove you committed each of the ‘parts’ or ‘elements’ of 
the crime charged beyond a reasonable doubt to the 
satisfaction of all 12 jurors?” 


5 


— 


“If the State fails to make that proof, you cannot be 
convicted of the crime charged.” 


6) “Do you realize that by giving up your right to a jury 
trial, you are agreeing that this Ct, after hearing all of 
the evidence will make a decision on whether or not 
you are guilty?” 


NOILOATSS 
Aunr 


7) “Has anyone promised you anything to give up your 
right to a jury trial?” 


LNaWavVIN 
Aune 


8) “Has anyone threatened you or used force of any kind 
to give up your right to a jury trial?” 


9) “Knowing what I have just told you, do you still wish to 
give up your right to a jury trial?” 


10) “Have you had enough time to discuss this with your 
Atty? Has your Atty explained your right to a jury trial 
to you?” 


DIDDII | PALSNI WIlsddd 


11) (To Defs Atty) “Do you believe the Def understands the 
right to a jury trial and is giving up that right 
voluntarily and intelligently?” 


= 


Make specific record in accepting waiver of jury 
trial 
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St v Livingston 


159 Wis. 2d 561 (1991) 


St v Grant 
230 Wis. 2d 90 
(Ct. App. 1999) 


St v Hauk 

2002 WI App 226 
257 Wis. 2d 579 

St v Villarreal 

153 Wis. 2d 323 
(Ct. App. 1989) 
overruled in part by 
St v Smith 

2012 WI 91 

342 Wis. 2d 710 


St v Cloud 
133 Wis. 2d 58 


(Ct. App. 1986) 
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w trial 


A i is ne 
F. Remedy for inadequate waiver 1 
iver 


‘ol i a 
1) Per se rule awards new trial if no personal w 


colloquy occurs 


Def must be gr anted 


2) If personal colloquy occurs, Def can assert lack of 


postconviction hearing where 
knowledge as to alleged waiver 


G. Waiver of jury as to element of offense 


i t 
1) Prosecutor and defense Atty may stipulate to elemen 


of offense, however 


2) Def must personally waive right to have jury find 
element beyond a reasonable doubt 


5) Defs fundamental interest in right to trial by jury 
6) Any unnecessary delay in disposition 
7) Inconvenience to victims and witnesses 


8) Prejudice to State 


9) Interference, if any, with orderly administration of 


justice 
C. Grant Def’s motion to withdraw jury waiver unless mo 
showing made that allowing motion will 85 
substantially delay or impede cause of justice 3 * 
9 A e 
T22) 3. Trial by Jury of Less Than Twelve 
A. May be agreed E 
-į 
B. Agreement m 2 
open Ct, on r £ 
Brimar 2 C. Requires vo E 
18s. . . 
(Ct. App. 1998) waiver of ju 


aff'd, 227 Wis. 2d 700 
(1999) 
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1. Challenge to the Array ..ssssssssssitstsesssesrereasiastnassosrnnensnarenesseneene CR 23-1 
2. Role of Court and Parties .......:.ssssseseeees bi liv ate CR 23-2 
3. Form and Extent of Questions ....ssssssssssssssssssssssssseossosssessssasssoe CR 23-3 
4. Judge's Voir Dire—Suggested Script......cececccsessesresrceescess CR 23-5 
5. Individual Voir Dire sses. lint iit RAT s... CR 23-6 
6. Challenges for Cause ......ssssssssssssssssesssse (MNT ae CR a 
7. Purposeful Discrimination Against JULOTS ............cccsceeeeees CR 23-11 
O. Peremptory Challenges ii sccecccecscssssccssessesscetses CR 23-14 
9: PAUUIGNALUUPOLS.. ici cinta aim COE title DOG 
1. Challenge to the Array 
ABA Stds—Trial by Jury A. Function and purpose 


§ 15-2.3 (1996) 


Brown v St 

58 Wis. 2d 158 (1973) 
Uliman v St 

124 Wis. 602 (1905) 


US v Grose 
525 F2d 1115 
(7th Cir 1975) 


Brown v St 
58 Wis. 2d 158 (1973) 


Stu Burnet i ee 
30 Wis. 2d 375 (1966 


St v Nu ley, 
24 Wig y 


Wilson v St 

59 Wis. 2d 269 (1973) 
St v Coble 

95 Wis. 2d 717 

(Ct. App. 1980) 

aff'd, 100 Wis. 2d 179 
(1981) 


St v Holmstrom 
43 Wis. 2d 465 (1969) 


§ 805.08(1) 


SCR 71.01 


§ 971.04(1)(0) 
St v Tulley 
2001 WI App 236 
248 Wis. 2d 505 
St v Harris 
229 Wis. 2d 832 
(Ct. App. 1999) 


(aaa. 


C. Burden on Def to show 


1) Prima facie case that panel not selected according to 


law, or 
2) Distinctive group or class of persons systematically and 
intentionally excluded from jury service 


D. Findings 


1) Systematic exclusion of some representative unit of 
citizens from jury array, or 
a. See Purposeful Discrimination Against Jurors, 
Sec. 7, infra 
2) Disproportionate representation of unit of citizens on 


guy arr 


a tae 2) A panel of prospective jurors may be sworn by clerk 

374 Wis. a ears before panel is brought to courtroom; Defs right to be 
present during jury selection does not include right to 
be present when oath is administered 


Recommendation: In the interest of transparency, in 
order to avoid even the prospect of harmless error, and 
to make a clear record, administer the oath to 
prospective jurors in the courtroom on the record in the 
Defs presence. 


St v Tucker F. Provision of names and other identifying 


2003 WI 12 . í A P 
259 Wis. 2d 484 information about jurors is normally necessary 


St v Britt 
203 Wis. 2d 25 
(Ct. App. 1996) 


1) In threatening situation, jurors may be kept 
anonymous, with these requirements 


Hammill v St 
89 Wis. 2d 404 (1979) 3. Form an 


JURY W, 
AIVER ‘ONFESSIONS JENTIFICATION 


JURY 
SELECTION 


ae, 


St v Ferron 
219 Wis. 2d 481 (1998) 


Wis JI-Cr SM-20 


Skilling v US 
130 SCt 2896 (2010) 


St v Ferron 
219 Wis. 2d 481 (1998) 


Ham v S Carolina 
93 SCt 848 (1973) 


§ 805.08(1) 
Powers v Ohio 
111 SCt 1364 (1991) 


Recommendation 
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questions 


6) Badgering or harassing 

i i igned to 
7) Conversational or “visiting” questions design 
establish rapport with jury 


C. Permitted questions 


1) Acquaintance or relationship to parties and Attys 


2) Acquaintance or relationship to possible witnesses 


3) Prior knowledge concerning case, including media 
exposure 


4) Interest in case or its outcome 
5) Opinion concerning case 


6) Bias or prejudice as to parties or issues 1n case 


7) Hardship suffered by juror as result of being selected, 


taking into account anticipated length of trial 


8) Personal reasons as to why juror prefers not to serve 


9) Attitudes and understanding of basic principles of law 
nce, burden 


in criminal case (e.g., presumption of innoce! 


4. Judge’s Voir Dire—Suggested Script 


A. Jurors, I will ask you certain general questions 
pertaining to your qualifications to sit as jurors in 
this case. I will ask counsel to listen carefully to 
these general questions and not to repeat them. 
Counsel may ask the jurors generally any proper 
general questions and in addition may ask proper 
questions of each juror as to matters peculiar to 


such juror 


§ 805.08(1) B. If your answer to any of my questions is “Yes,” 
St v Gesch $ 
167 Wis. 2d 660 (1992) please raise your hand 
1) Is there anyone of you related by blood, marriage, or 
adoption to, or acquainted with, this Def, , Sitting 
at defense table? 


2) Do any of you know any member of Defs family or 
relations? 3 


3) Do any of you know Defs Atty? | 


4) Have any of you had any business dealing with Defs 
Atty? 


5) Do any of you know the Asst DA appearing for the 
State? 


ona EV TES 


6) Do any of you know (here recite the names of all 
witnesses expected to testify in case)? 


7) Have any of you any interest in this case or its 
outcome? 


8) Is there any among you who has heard or read 
anything about this case? 


St v Loukota 9) Is there any among you who has a feeling of any bias or 


me Hak Hk: prejudice for or against either party to this case? 


10)Is there any among you who is a member of any police 
department, sheriffs department, or other law 
enforcement agency? 


11)Is there any member of your immediate family or 
relation who is employed in a law enforcement related 


capacity? 
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w has any opinion, or 


12)Is th ou who no 
) ere any among y d an opinion, as to the 


who has ever formed or expresse 
guilt or innocence of this Def? 


13)Is there any among you who cannot or will not try this 
case fairly and impartially on the evidence that 1s given 
here in Court and under the instructions of the Court, 


and render a just and true verdict? 


14) Any further questions appropriate to the particular 
case 


5. Individual Voir Dire 


A. When to use 


1) Major case with substantial pretrial publicity 


rosie Duin rea a. Def does not have constitutional right to explore 
content of prejudicial pretrial publicity to which 
ive ee ee ‘Se oe oe 


111 SCt 1899 (1991) 


St v Migliorino 
150 Wis. 2d 513 (1989) 
St v Koch 

144 Wis. 2d 838 (1988) 


3) Whether Ct imposes restrictions on extent of defense 
counsel’s questioning 


Recommendation D. To save time, ask as many general voir dire 


questions as possible of entire panel before starting 
individual voir dire 
St ex rel LaCrosse E. Individual voir dire still a public proceeding 
Tribune v Cir Ct 
115 Wis. 2d 220 (1983) 
§ 805.08(1) 
§ 972.04(1) 6. Challenges for Cause 
St v Mendoza ituti lly entitled to impartial jury 
227 Wis. 2d 838, 847 A. Def constitutionally p 
(1999) 
§ 805.081) 1) To be impartial, a juror must be indifferent and 
St v Faucher ble of basing verdict on the eviden : 
227 Wis. 2d 700, 715 capan e oroas E aeae o EAE i 
(1999) E ciate j i 
o] 
St v Gutierrez 
2020 WI 52, 7 39 | 
391 Wis. 2d 799 
St v Funk 
2011 WI 62, § 31 3 
335 Wis. 2d 369 5 
A z 
St v Faucher B. Grounds for 2 
227 Wis. 2d 700, 716 7 ; 
(1999) 
§ 756.02 C. Statutory gua i |] Pi catio ns ror 
§ 805.08(1) | 
1) Resident of th 
2) At least 18 y 


St v Carlson á 
2003 WI 40,12 | 
261 Wis. 2d 97 p 


i 
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§ 304.078 
St v Mendoza 
227 Wis. 2d 838, 852 


(1999) 


St v Gesch 
167 Wis. 2d 660, 666-67 


(1992) 

St v Thomas 

2021 WI App 55, § 45 
399 Wis. 2d 277 

aff'd on other grounds 
2023 WI 9, § 6 n10 
405 Wis. 2d 654 


§ 756.28(1), (2) 


St v Faucher 
227 Wis. 2d 700, 717 


(1999) 


St v Faucher 
227 Wis. 2d 700, 718 


(1999) 


St v Smith 
2006 WI 74, 1 25 
291 Wis. 2d 569 


St v Smith 
2006 WI 74, J 31 
291 Wis. 2d 569 


St v Gesch 
167 Wis. 2d 660, 666-67 


(1992) 


St v Tody 

2009 WI 31, 1 38 
316 Wis. 2d 689 
St v Sellhausen 
2012 WI 5, 1 29 
338 Wis. 2d 286 
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has had civil rights 


5) If previously convicted of a felony, 


restored 


6) Not related by blood, marriage, or adoption to any 
party or to any Atty appearing in the case 
Case law suggests that a relation must be to be ere 
degree or less (as specified in § 990.001(16)) 


per se disqualification 


7) No financial interest in the case 
8) Not summoned as a juror within the previous 4 bes i 
unless judges in the circuit have established a speciiie 


time period between 2 and 4 years 


D. Subjective bias 
tive juror 


ent the juror 


1) Do the words or d 


St v Louis 


(1990) 


St v Smith 
2006 WI 74, J 40 
291 Wis. 2d 569 


Patton v Yount 

104 SCt 2885, 2891 
(1984) 
Griffin v Bell 

694 F3d 817, 823-24 
(Tth Cir 2012) 

St v Lepsch 

2017 WI 27, 9 36 
374 Wis. 2d 98 


St v Lepsch 
2017 WI 27, 4 36 
374 Wis. 2d 98 


St v Gutierrez 
2020 WI 52, § 41 
391 Wis. 2d 799 

St v Oswald 

2000 WI App 3, 7 6 
232 Wis. 2d 103 


St v Ferron 
219 Wis. 2d 481, 503 
(1998) 


St v Brunette 
220 Wis. 2d 431 
(Ct. App. 1998) 
St v Jones 

218 Wis. 2d 599 
(Ct. App. 1998) 


St v Erickson 


156 Wis. 2q 470, 479-80 


227 Wis. 2d 758 (1999) 


4) Examples of prospective jurors who are not necessarily 
objectively biased 


a. Police officers 


b. Employee of DA’s office 


F. Rehabilitating a biased juror 


1) Ct may find that juror who initially expresses bias will 
be impartial if juror is sincerely willing to set aside 
opinion and decide case on the evidence 


2) No magic words required to demonstrate willingness to 
set aside initia Me EN Tate it 


ao 


ee a) pe ee ee 


obvious 
b. Particular grounds must be stated, unless 


and sufficiently disclosed 
‘ecti jurors 
c. Denials of proposed questions or objections to J 

should be put on record 
St v Wyss 2) Waiver 
124 Wis. 2d 681 (1985) 
Heeb od a. Failure to question disqualification constitutes 
239 Wis. 87 (1941) Nodons 
Osmundson v Lang waiver of all obje 
233 Wis. 591 (1940) 
Brown v 
La Crosse City Gas 
21 Wis. 51 (1866) 

b. Failure to promptly advise Ct of disqualification og 

juror coming to light during trial constitutes waiv 
Lagoa! c. Unsuccessful challenge to juror or improper 
Sa ey exclusion of question waived by failure to object to 
106 Wis. 1 (1900) jury as whole 

dg ve d. Signifying satisfaction with jury as constituted 
Bs gen - estop halleng n appea mess of ruling E 
ion on 
a ied « , e, on own motion 


St v Kiernan 
221 Wie, 2A 736 (3999) 
St v Ferron 


St v Erickson 


St v Ferron 
219 Wis, 2d 481 (1998) 


CR 23-0 


St v Lindell 
2001 WI 108 
245 Wis. 2d 689 


St v Mendoza 
227 Wis. 2d 838 (1999) 


Georgia v McCollum 
112 SCt 2348 (1992) 
US v Chapman 

158 F2d 417 

(10th Cir 1946) 


St v Coble 
100 Wis. 2d 179 (1981) 


Hernandez v New York 
111 SCt 1859 (1991) 
Batson v Kentucky 

106 SCt 1712 (1986) 


St v Jones 


218 Wis. 2d 599 
(Ct. App. 1998) 


Recommendation 


d. If Trial Ct has erroneously failed to strike juror for 
cause based on bias, Def must prove error has 
affected or impaired his/her substantial rights in 
order to obtain a new trial 


ə ‘Trial Ct’s failure to strike single biased juror for 
cause, later removed by peremptory challenge, 
does not impair Defs substantial rights 


e But need to use multiple strikes or deliberate Ct 
error may cause reversal of conviction 


e Automatic reversal not required in a situation 
when Trial Ct has erroneously granted motion to 
strike juror for cause 


— Public policy supports elimination of juror 
bias and judicial inefficiency 


e. Right to challenge goes to exclud 5 
specific jurc ¢ 

i 

f. í 

i 

H. Upon succe | 


1) Excuse ji U 
2) Summor | 


7. Purposeful Discriminatior 


Ae: 


A. Batson challen 
sworn or issv 


Do not 


Rep 


i members of 
St v Lopez P . otection when me 
B. Def denied equal pr fully excluded 


173 Wis. 2d 724 A ri 
(Ct. App. 1993) distinctive group purpose 


JEB v Alabama ex rel TB 1) Def and excluded juror need not share same race OF 
114 SCt 1419 (1994) d 
Powers v Ohio gender 
111 SCt 1364 (1991) 
St v Joe C (Paternity of 
Codey MR) 
186 Wis. 2d 580 
(Ct. App. 1994) 
2) State’s discriminatory use of peremptory challenges 
harms excluded jurors by depriving them of 


opportunity to participate in civil life 


3) Individual juror has right not to be excluded from petit 
jury because of race or gender 


semen a. However, kinship to a person who has been 
ro Rie ap criminally charged or convicted may constitute 
legitimately racially-neutral reason for striking 


Powers v Ohio 
111 SCt 1364 (1991) 


: 
(4) 
i 
ie) 
8 
yr} 


Oliver v Heritage Mut Ins 
179 Wis. 2d 1 
(Ct. App. 1993) 


eae Ed by State 
201 Wis. 2d 751 ; 
(Ct. App. 1996) 


CR 23-12 
(2023) 


St v Walker 
154 Wis. 2d 158 (1990) 


St v Gregory 
2001 WI App 107 
244 Wis. 2d 65 
St v Jagodinsky 
209 Wis. 2d 577 
(Ct. App. 1997) 


St v King 
215 Wis. 2d 295 
(Ct. App. 1997) 


Hernandez v New York 
111 SCt 1859 (1991) 


Flowers v Mississippi 
139 SCt 2228, 2243 
(2019) 


b. Facts and relevant circumstances raise inference 
that peremptory challenges used to exclude 
members of distinctive group 


E. Burden shifts to State to articulate neutral 
explanation for peremptory challenge 


1) Mere denial of discriminatory intent not sufficient 


2) Explanation must be clear and reasonably specific, 


demonstrating a nexus between the legitimate factors 
for strike and the juror who was struck 


3) Must not be pretextual 


4) Explanation need not rise to level justifying exercise of 
challenge for cause 


5) Ifexplanation for challenge is in part based on a 


discriminatory reason, it is a violation of Equal 
Protection Clause 


Ct must determine under totality of circumstances 


whether Def carried burden of proving purpose 
discriminations 


a 
eaccanuim | SLNAWAAG  LNaWROVNVW 


2) 


on of juror’s statement 


> k j 
: misrepresentati : 
d. Prosecutor’s p ing Batson hearing 


when defending challenges d 
e. Relevant history of State’s peremptory challenges 10 


past cases 
f. Other relevant circumstances that bear upon issue 
of discrimination 


es tion found 
154 Wis. 2d 158 (1990) G. Remedy if purposeful discrimina 
1) Discharge venire and select new jury from different 


panel not previously associated with case 


2) Disallow discriminatory challenge and resume 
selection with improperly challenged juror reinstated 


e a. Do not reinstate juror if juror aware of challenge by 
prosecutor, because of substantial likelihood of bias 


against prosecutor 


P AAA 


§ 972.03 
§ 805.08(3) 


St v Erickson 

227 Wis. 2d 758 (1999) 
St v Oswald 
2000 WI App 2 

232 Wis. 2d 62 


§ 972.03 


St v Erickson 
227 Wis. 2d 758 (1999) 


b. All other felonies 


e 4 to each side 


c. All misdemeanors 


aan e 3 to each side 


2) Multiple Def case 


a. First-degree murder and felony carrying possible 
life imprisonment penalty 


e 12, if 2 Defs 

e 18, if more than 2 Defs 
b. All other felonies 

e 6, if 2 Defs 


(2 9, if m 0) re than 2 D efs 


St v Lepsch 
2017 WI 27, 7 57 
374 Wis. 2d 98 


$972.04(1) 


anamal 


D. Waiver of peremptory challenges 
ges, 


972. 
ee) 1) If party declines to exercise peremptory challen 
clerk exercises such challenges by lot 


2) If party waives any or all peremptory challenges in 


§ 972.04(2) 
advance of empaneling jury panel, number of jurors 
empaneled reduced accordingly 
ent eae 5 E. Mistake in peremptory strike 
235 Wis. 2d 91 
1) Relief not mandated when mistake discovered after 
jurors chosen but before jury sworn in 
Recommendation 2) Ask Attys to acknowledge this is jury they selected 
before swearing jury in 
iene 9. Additional Jurors 
eo A _ Procedure a A P E ee L VE TONE ee 
§ 805.082), (3) f additional jurors are 
ee | i gaitic juro 
2000 WI App 2 E 
232 Wis. 2d 62 
§ 972.03 2 jurors plus additional 
remptory challenges 
ed for additional jurors 
1 12 juro rs plus additional 
§ 972.10(7) U c ions, select, by lot, 
Stv Ledger ind vote with 
175 Wis, 2d 116 i 
(Ct. App. 1993) q 
Stv Lehman J for another 


108 Wis. 2d 291 (1 


CR 24: JURY MANAGEMENT 


Swearing in Jury 
Jury Sequestration ..........+++ sseenecneneneenenasasenettceneeneeseseesecseececees CR 24-1 
Postsentencing Questions About Juror Qualifications.......... CR 24-2 


Juror CONAUCt vercrccirecreaceesccsecsersssnsisisnecisvesdiueeidiiis OR DAES 
Jury VIEW sessilis isi OR 243 
Note-Taking by JUrOYB.sisiisississssassaosssoaressssssrotsosrsisossassorosrseens OR 24-5 
Jurors’ QuEsblOns vesiiiiievcccccsecssesssriseseseacsssrarssssessssseee CR, 24-5 
Jury Delibenavione wisi OR 24-6 


10. Discharge OF IUPORBivciescis ccisscclsiessscatuectys ttitiivderditiiitsrrienisdeoriiri O 24-9 


A W Nm 


DID EH 
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1. Swearing in Jury 


§ 756.08 A. Oath or affirmation must be administered to jurors 
selected to try case 


“Do you and each oe you swear r (or affirm) that you will 


St v Block B. 
170 Wis. 2d 676 
(Ct. App. 1992) 


St v King 
120 Wis. 2d 285 
(Ct. App. 1984) 


St v Alexander 
2013 WI 70 
349 Wis. 2d 327 


St v Wyss 
124 Wis. 2d 681 (1985) 


St v Olson 
179 Wis. 2d 715 
(Ct. App. 1993) 


St v Faucher 


227 Wis. 2d 700 (1999) 


St v Delgado 


223 Wis. 2d 270 (1999) 


Stv Williams 
220 Wis. 2d 458 
(Ct. App. 1998) 


St v Faucher 


227 Wis. 2d 700 (1999) 


3. Postsentencing Questions About Juror 
Qualifications 


A. Discovery during trial that juror knows or is 
acquainted with witness or Def 


1) Ct and Atty voir dire juror to establish possible 
partiality 


2) Ct must make record of results of voir dire 


3) Ct may exclude Def from in-chambers meeting if Defs 
Atty is present and Defs presence would not have 
contributed to the Ct’s inquiry and might even have 


been counterproductive 


B. False and misleading answers 


1) Two-part burden on objecting party to establish that 


it PD. 
ov 


St v Hampton 
217 Wis. 2d 614 4. Juror Conduct 


(Ct. App. 1998) 
St v Hampton 
201 Wis. 2d 662 
(Ct. App. 1996) 


A. Ct has important role to scrutinize attentiveness 
and condition of jurors 


X centers 1) Sleeping juror: Duty of party/Atty to bring to Ct’s 
388 Wis. Rye 132 attention as soon as practicable 

R nated ‘ 2) Allegation of juror inattentiveness requires twofold 
346 Wis. 2d 289 inquiry: 


e Question of fact: Was juror inattentive to the 
point of potentially undermining fairness of 
trial? 


St v Faucher C. Serious bias or problem may 
227 Wis. 2d 700 (1999) ər Or mistrial 

St v Williams 
220 Wis. 2d 458 
(Ct. App. 1998) 


§ 972.06 
St v Nutley 
24 Wis. 2d 527 (1964) 


WEA A 


ZEN TIFICATION 


St v Coulthard 
171 Wis. 24 578 


(Ct. App. 1992) 


St v Marshall 
92 Wis. 2d 101 (1979) 
St v Herrington 

41 Wis. 2d 757 (1969) 
Wis Jl-Cr 152 


Wis JI-Cr 152 


Amer Fam Mut Ins Co 
v Shannon 
120 Wis. 2d 560 (1984) 


- etc. 
a. Use of photographs, maps, mock-ups, 


i Nica 
2) Do time and effort invested outweigh utility? 


B. Purpose 


1) Not to obtain new evidence 
2) To enable jury to better understand evidence to be 
) 


presented 


C. Procedure 


outside presence of jury, 3 
ert Ct to those matters at 
of jury 


1) Hearing, before view, 
desirable to allow Attys to al C 
scene which should be brought to attention 


a. Motion must state, with particularity, area to be 
seen, with course of travel by map and text 
| aes ta i i 


§ 972. 10(1)(a)1. 
Wis JI-Cr 55 


§ 972.10(1)(a)2. 


Sommers v Friedman 
172 Wis. 2d 459 
(Ct. App. 1992) 


r _ St v Darcy NK 
~ 218 Wis. 2d 640 
Wis JI-Cr 57 


6. Note-Taking by Jurors 


A. If authorized by Ct 


1) Jurors may make written notes of all proceedings, 
except opening statements and closing arguments 


2) Ct to provide materials for note-taking, if jurors 
request 


3) Inform jurors that notes are confidential 


4) Jurors may refer to own notes during proceedings and 
deliberations 


5) Notes may not be basis for or object of any motion by a 
party 


6) 


8. Jury Deliberations 


A. Sequestration 


ee 1) Sequestration upon deliberation discretionary 10 all 
cases 
FSA 2) Jud t municate with jury ex parte, even 
2001 WI ge may not com j x 
248 Wis. SEA : on collateral matters, without knowledge and consen 
of parties 
B. Discretionary with Ct which exhibits delivered to 
jury room 
St v Anderson ; i wing 3 factors when 
2006 WI 77 1) Trial Ct must consider following 


291 Wis. 2d 673 exercising its discretion 


a. Whether exhibit will aid jury in proper 
consideration of case 


per use 


i 


Recommendation 


St v Jensen 
147 Wis. 2d 240 (1988) 


Recommendation 


C. Role of bailiff 


§ 972.12 1) May be appointed by Ct to keep jury together and to 


prevent communication between jurors and others 
during deliberations or as directed by Ct 


$ 756.08(2) 2) Must be given oath or affirmation 


3) Conduit between Ct and jury 


4) Not to answer any questions of law or fact relative to 
case 


§ 972.12 5) Special duties if Ct orders jury sequestered from time 


jurors are sworn 
a. Keep jury together at all times 


b. Prevent communication at all times between jurors 
and others 


Stv Booth 
_ 147 Wis. 2d 208 
(Ct: App. 1988) 


St v Crowley 
143 Wis. 2d 324 (1988) 


Kohlhoff v St 

85 Wis. 2d 148 (1978) 
St v McMahon 

186 Wis. 2d 68 

(Ct. App. 1994) 


St v Alexander 
2013 WI 70 
349 Wis. 2d 327 


St v Anderson 
2006 WI 77 
291 Wis. 2d 673 


Kelley v St 
51 Wis. 2d 641 (1971) 


Wis JI-Cr 520 


Madison v St 
61 Wis. 2d 333 (1973) 


Ziegler v St 
65 Wis. 2d 703 (1974) 


St v Echols 
175 Wis. 2d 653 (1993) 


stion, 


i ue 

b. Ifjuror’s communication 18 ean As a: Z 

Trial Judge not required to respon wi : a 
statement oY : 


4 it 
2) Before Ct’s response, parties must be given opportunity 
to be heard regarding appropriate response 


a. Conference must be on record and in open Ct 


b. Def or Defs Atty must be present 


E. Rereading testimony/replaying recording 


1) Subject to Ct’s discretion 


2) Must be done in open Ct with Def and counsel present 


Wheeler v St 


87 Wis. 2d 626 (1979) 


St v McMahon 
186 Wis. 2d 68 


(Ct. App. 1994) 


§ 972.10(7) 


St v Gonzalez 


2008 WI App 142 


314 Wis. 2d 129 
St v Williams 
220 Wis. 2d 458 
(Ct. App. 1998) 


St v Spencer 


2022 WI 56 
403 Wis. 2d 86 


Stv Lehman 
108 Wis. 2d 291 (1982) 


St v Lehman 
108 Wis. 2d 291 (1982) 


C. Judge may not ask numerical division 


10. Discharge of Jurors 


A. Alternate juror discharged by lot 


2) Importance of case 


3) Expense of retrial 


4) Possibility jury may agree on some counts 


5) Double jeopardy considerations: If Def does not consent 
to mistrial, retrial may be barred, unless manifest 
necessity for new trial 


1) See Selection of Jury, CR 23, Sec. 9 (Additional 
Jurors) for discharge for cause or incapacitation 


after trial be 


aWaLVLS 
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F 
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$. 
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1) Comple 
discretio 


SELECTION VUKYWAIVER ONFESSIONS JENTIFICATION a 


Temra SNN 


St v Spencer 
2022 WI 56, J 86 n13 
403 Wis. 2d 86 


St v Lehman 
108 Wis. 2d 291 ( 1982) 


St v Lehman 
108 Wis. 2d 291 (1982) 


§ 972.02(2) 


ecame aware 
3) Detailed description necessary of po sees 
of juror’s incapacitation or evidence J 
discharge for cause 


4) Juror should be questioned 
4 isi st be 
5) All argument by counsel and Ct’s decision mu 
outside presence of jury 
i } ications with 
6) Best practice is to avoid ex parte communication 


jurors 
icati i ick juror not 
However, ex parte communication with sick j 


erroneous when decision to dismiss juror before 
deliberations is on record with counsel 


D. Extreme caution must be used to avoid mistrial by 


either 


1) Needlessly discharging juror, or 


2) In some manner prejudicing juror 


E. Options available after discharge of juror 


1) Obtain stipulation from the parties to substitute juror 
2) Obtain stipulation to proceed with fewer than 12 jurors 
a. See Jury Waiver, CR 22 


3) Declare mistrial 


a. See Mistrial, CR 35 


CR 25 
PRELIMINARY INSTRUCTIONS/ 


OPENING STATEMENTS 
PRELIMINARY INSTRUCTIONS .........0006 astitit CR 25-3 
E FIOOCRUrE V, Uitv toti toweri er ai Layee CR 25-3 
2. Standard Preliminary Instructions................:+- CR 25-3 
3. Common Preliminary Instructions ..........-0--22-02-- CR 25-4 
OPENING STATEMENTS eseeseeoseseseeseeseeseee CR 25-5 


1. Manner and Purpose 4 


3. Interruption of Openin 
and Curative Instr 


PRELIMINARY INSTRUCTIONS/ 
OPENING STATEMENTS 


aaa aaia aaa E 


PRELIMINARY INSTRUCTIONS 


1. Procedure 


972. 10(1)%) A. Determine whether preliminary instructions to be 
given (not mandatory) 


B. Furnish to parties before giving, so parties may 
object or propose other instructions 


C. Give befor 


2. Standard Pre 


Wis JI-Cr 50 
See also Wis JI-Civ 50 


—Jurors | 


Wis JI-Cr 157 


Wis JI-Cr 160 


St v Minued 

141 Wis. 2d 325 (1987) 
St v Herriges 
155 Wis. 2d 297 

(Ct. App. 1990) 


St v Peck 


143 Wis. 2d 624 
(Ct. App. 1988) 


St v Amos 
153 Wis. 2d 257 
(Ct. App. 1989) 


Wis JI-Cr 190 


Wis JI-Cr 195 


7) Lists the following as optional 


Wis JI-Cr 140—Burden of Proof 
b. Wis JI-Cr 148—Objections 


Wis JI-Cr 55 or 56—Note-taking 
d. Wis JI-Cr 57—Jurors’ Questions 
3. Common Preliminary Instructions 
A. Statements and remarks of Attys 


B. Arguments of Attys 


D. 


SCR 71.01 


Beavers v Si 

63 Wis. 2d 597, 606 
(1974) 

23A CJS Criminal 
Procedure and Rights of 
Accused § 1731 (2016) 


Beavers v St 
63 Wis. 2d 597, 606 
(1974) 


Beavers v St 

63 Wis. 2d 597, 606 
(1974) 

St v Albright 

98 Wis. 2d 663, 675 
(Ct. App. 1980) 


Beavers v St 
63 Wis. 2d 597, 606 
(1974) 


OPENING STATEMENTS 


1. Manner and Purpose 
A. Must be on the record 


B. Provide framework so jury can better understand 
and evaluate evidence 


C. Allow Attys to outline facts of case expected to be 
proved and to clarify and narrow issues 
2. Scope 


A. Scope and extent of opening statement within Ct’s 
discretion 


1) Statement should be brief and general, rather than 
detailed 


2) Argument, inferences, and opinions not permitted 


3) Comments should be confined to statements based on 
facts that can be proved 


a. Comments may not include plainly inadmissible 


facts 


b. Comments may not include facts Atty not permitted 
to prove 


c. Comments may not include facts Atty in good faith 
does not expect to prove 


CR 25-5 


fiver 


SASSAINLIM 


=e JENTIFICATION ea 


Beavers v St 
63 Wis. 2d 597, 606 
(1974) 


St v Johnson 
121 Wis. 2d 237 
(Ct. App. 1984) 


Stv 

Wasie Mgmi of Wis, Inc 
81 Wis. 2d 555, 573 
(1978) 


i f 
B within discretion o 
. Use of demonstrative evidence itn 


Ct 
C. Def delivers opening statement 


‘ stincti een 
1) Prosecutor may comment on distinction betw 


evidence and argument 


‘ ti 
2) Prosecutor cannot comment on Defs failure to testify 


3. Interruption of Opening Statements and 
Curative Instructions 


A. Matter of discretion for Ct with or without an 
objection 


CR 26: WITNESSES 
See CR 27 for Expert Witnesses 


Ro Oaths innrita A UAL A CR 26-1 
2 « Competency of Witnesses india iidr ANII ATA h CR 26-2 
3. Compulsory Process/Right to Present a Defense 
968180 CR Da) Ait AUR A AA A CR 26-3 
4. Exclusion of Witnesses from Hearing or Trial .........ccc0ccc00000. CR 26-6 
5. Compelling Testimony—No 5th Amendment Privilege......... CR 26-7 
6. Compelling Testimony—5th Amendment Privilege .............. CR 26-8 
7. Plea Bargains and Testimony... earan e SN, Marere CR 26-10 
8: Confrontation........2:. 4 2 Onc at ee leet ee pela ay nels. CR 26-11 
9. Child’s and Child-Victim’s Statements....c.ccccccccsssesesseseeseee- CR 26-16 
10: Use of Former Testimony... nae CR 26-21 
11 Outor-Court Translators aoea eer ae CR 26-21 
12. Privileges... niaren CR 26-22 
13. Rape Shield Statute: § 972.11... 5 CR 26-23 
14. Attorney as Witness ...................9——————— re CR 26-28 
15. Defendant Perjury :.........  —— CR 26-29 
16. Rebuttal Witness... a CR 26-30 
1. Oaths 


§ 906.03(1), (2) 


§ 906.03(3) 


A. Witnesses required to declare that they will testify 
truthfully by oath or affirmation 


1) Administered in form substantially in conformity with 
statutory language 


2) “Do you solemnly swear that the testimony you shall 
give in this matter shall be the truth, the whole truth 
and nothing but the truth, so help you God?” 


B. If witness has conscientious scruples against taking 
oath or against swearing in usual form 


1) Shall state a “solemn declaration or affirmation” that 
will testify truthfully Ag k 


| 
l 


wIAWEWLN 


and 
2) “Do you solemnly, sincerely, and truly peeo matter 
affirm that the testimony you shall give E but the 
shall be the truth, the whole truth and Et BAREN, 
truth; and this you do under the pains ana p 
perjury?” 
Comment C. May consider combining oath and affirmation, 1.€.5 
“Do you solemnly swear or affirm...? 


any competent 


Kellner v Christian D. Pu h t clude 
197 Wis. 2d 1 . rpose of oath not to ex ; 
ğ FIG witness, but rather to add a stimulus to truthfulness 
whenever possible 
E. Child witness 

St v Gilbert d at 

109 Wis. 2d 501 (1982) 1) Children competent to testify 

sA on a. Under § 906.01, competency no longer test for 
(1989 P admission of a witness’s testimony 

b. Only question is credibility 
2. Competency of Witnesses 
$908.01 A. Every person competent to 2ess, unless 
sposo 1) Barred by particular rule 
§ 906.06(1) . 2) Included as: 
$0506.05 | I at trial as Jud 
L 32, 

SLOPE be weighed by 


149 Wis. 2d 850 (1989) 


§ 906.01 


St v Hanna 

163 Wis. 2d 193 
(Ct. App. 1991) 
St v Dwyer CAM 
149 Wis. 2d 850 (1989) 


US Const amend VI 
Wis Const art L§7 


Taylor v Illinois 
108 S. Ct. 646 (1988) 
St v Kirschbaum 

195 Wis. 2d 11 

(Ct. App. 1995) 

St v Maday 

179 Wis. 2a 346 

(Ct. App. 1993) 


St v Sorenson 
152 Wis. 2d 471 
(Ct. App. 1989) 


St v Gibas 
184 Wis. 2d 355 
(Ct. App. 1994) 


Green Bay Newspaper 
v Cir Ct 
113 Wis. 2d 411 (1983) 


Green Bay Newspaper 
v Cir Ct 
113 Wis. 2d 411 (1983) 


Taylor v Illinois 

108 S. Ct. 646 (1988) 
St v Migliorino 

170 Wis. 2d 576 

(Ct. App. 1992) 


US v Nixon 

94 5, Ct. 3090 (1974) 
St v Migliorino 

170 Wis. 2d 576, 587 
(Ct. App. 1992) 


3. Compulsory Process/Right to Present a Defense 
(See also CR 11) 


A. Def has right to state’s assistance in securing the 
raw materials for an effective defense, to compel 
attendance of favorable witnesses at trial, and to 
present evidence that might influence 
determination of guilt 


1) Def does not have absolute right to subpoena witnesses 
or present testimony 


2) State must show compelling state interest 
countervailing Defs right to subpoena victim 


3) State may violate 6th Amendment right to have 
compulsory process by arbitrarily preventing Def from 
presenting a witness’s testimony, e.g., by intimidating 
defense witness 


B. Right to compulsory process intended to permit Def 
to request governmental assistance in obtaining 
exculpatory evidence 


C. Def must show reasonable probability that 
testimony of witness to be subpoenaed will lead to 


evidence that is 
1) Competent 
2) Relevant 

3) Material, and 
4) Exculpatory 


D. Def has constitutional right to discover existence of 
potential witnesses 


1) An adjunct to maxim that the law is entitled to every 
person’s evidence 


2) Exceptions to demand for every person’s evidence not 
lightly created or expansively construed 


CR 26-3 
(2024) 


SASSANLUM 
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ENTIFICATION 


JURY WAIVER — ONFESSIONS 


SELI È wr 


MANAGEMENT 


VON aVICNIS 


St v Morgan 
195 Wis. 2d 388 


(Ct. App. 1995) 


St v Muckerheide 
2007 WI 5 
298 Wis. 2d 553 


St v Wilson 
2015 WI 48 

362 Wis. 2d 193 
St v Denny 

120 Wis. 2d 614 
(1984) 


St v Amos 
153 Wis. 2d 257 


(Ct. App. 1989) 


St v St George 
2002 WI 50 

252 Wis. 2d 499 

St v Pulizzano 

155 Wis. 2d 633 (1990) 


E. Right to present a defense 
fense 


1) Def has due process right to present a de 


portunity to defend against the 


a. Right to a fair op 
State’s accusations 
2) Def has right to present evidence 
a. Rooted in Confrontation and Compulsory Process 
Clauses of US and Wis Constitutions 
of achieving 


b. Fundamental and essential to objective 


fair trial 
. < t 
3) No right to present irrelevant evidence or evidence no 


offered for a proper purpose 
4) Def has right to present evidence with a Tam a 
tendency” to show that a third party committed a crim 


y1 y not be mech ally employed to 
| that bears 


e State’s interest in promoting effective law 
enforcement alone not sufficient to Overcome 
Defs right to present defense 


e State’s interests to be closely examined and 
weighed against force of Defs right to present 
evidence as measured by above five factors 


BEYA 7) Expert testimony—Def must satisfy two-part inquiry to 
2002 WI 50. establish that exclusion violates right to present a 
252 Wis. 2d 499 defense 
a. First part—Def must show four factors: 
e Testimony met § 907.02 admissibility standards 
e Experts testimony clearly relevant to material 
issue 
e Experťs testimony necessary to Defs case 
e Probative value outweighs prejudicial effect 
Second | 
F 
St v Samue 
2002 WI 34 
252 Wis. 2d 26 
G 
St ex rel Goodchild 
v Burke 


27 Wis. 2d 244 (1965) 


Poe 


e fails to conduct Goodchild 


2) Reversible error if Judg re aad 
hearing before Defs statement intr 
\onfessions, CR 21 


3) See Suppression— 
ing or Trial 
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JALA 4. Exclusion of Witnesses from Hea 
Nyberg v St 

75 Wis. 2d 400 (1977) 


A. Matter of right upon request 
wn motion 


=e mwv 


Fletcher v St B. Ct may order exclusion on 0 
68 Wis. 2d 381 (1975) 


C. Persons exempt from exclusion 
Wis Const art. I, § 9m 1). Victim. But see § 906. 15(2)(d) regarding exclusion to 
SBEBREOR) ensure fair trial 

2) Party who is natural person (e.g., Def) 


§ 906.15 

$906.15 3) Officer or employee of party not natural person 
designated as its representative by its Atty 

§ 906.15 4) Person whose presence shown to be essential to 
presentation of cause, such as 
a. Investigator 
b. Expert witness who will base own testimony on 

other evidence in case 
ad de so e Assertion of essential nature of expert’s presence 
p 
238 Wie. 24 411 must be based on more than vague 
generalizations 

Nyberg v St D. Sanction upon violation of order for exclusion 

75 Wis. 2d 400 (1977) 

Loose v St 


120 Wis. 115 (1903) 
1) If witness is transgressor and person calling witness 


St v Wright 
196 Wis. 2d 149 iolati j 
A ies “pts innocent of violation, appropriate sanction is contempt 
against witness 
2) If person calling witness participated in violation, Ct 
may disqualify witness 
a, Sufficient to disqualify witness if person had any 
foreseeable belief that s/he would call Witness 
CR 26-6 


St v Green 3) Ifno prejudice results from violation 


2002 WI 68 

253 Wis. 2d 356 
overruled in part 
on other grds by 
St v Johnson 
2023 WI 39 

407 Wis. 2d 195 


a. Not error to deny motion for mistrial 
b. Not error to allow witness to testify 
$ 906.15 E. Witnesses may be separated or sequestered during 
hearing or trial 


1) Witness may be required to separate or isolate self 
from other witnesses and persons interested in trial 


2) Sanctions and exemptions same as for exclusion 
St v Copeland 3) Ct may, as part of sequestration order, prohibit 


aR aa ates attorney from sharing testimony of prior witness with a 
nonparty witness who has not yet testified 


5. Compelling Testimony—No 5th Amendment 
Privilege 
§ 885.11(1), (2), (3) A. Sanctions upon failure to respond to subpoena 
1) Recovery of damages 
2) Attachment of witnesses 


3) Finding of contempt 


a. Punishable by fine, and z | 
kS i 
b. Assessment of all costs related to apprehension of a3 
witness a 
§ 969.01(3) B. Bail for witness may be required 


1) If witness present 
a. Must be material witness 


~ b. Must be impractical to secure presence by subpoena 


CR 26-7 
(2024) 


Peters v St 
70 Wis. 2d 22 (1975) 


St v Wedgeworth 
100 Wis. 24 514 (1981) 


‘Ch 785 


St v Gonzalez 
172 Wis. 2d 576 
(Ct. App. 1992) 


§ 972.08(1) 
Wis JI-Cr SM-55 


St v McConnohie 
121 Wis. 2d 57 (1984) 


St v Marks 
194 Wis. 2d 79 (1995) 


CR 26-8 
(2024) 


kij bk VY avan 

Must be material witness 
i ubpoena 

Must be impractical to secure presence by subp 

c. Warrant may issue 


n failure to give bail, witness may be committed to 


Saas 5 days to allow deposition 


custody of sheriff for up to 1 
to be taken 


C. Refusal to answer nonincriminatory question 


1) Ct may strike witness's direct testimony on following 
grounds 


a. Violative of right of confrontation, or 
b. Deprivation of meaningful cross-examination 
2) Ct may summarily cite witness for contempt 


3) Ct may sanction under § 97 2.08(2) 


ie 


G go j 4 é 
e ae yee % BR ee as EES A A LP pet E A 


y evidence 


St v Lee 
88 Wis. 2d 239 (1979) 


§ 972.08(1) 


St v Hall 
65 Wis. 2d 18 (1974) 


b. If witness expresses and Ct finds good-faith 
intention to pursue sentence modification, appeal, 
or withdraw plea 


e Appeal: During time appeal may be taken as of 
right 


Plea withdrawal: While Def has common-law 
right (1 year) to withdraw plea 


Sentence modification: if witness shows 
appreciable chance of success on the motion to 
modify 


B. Procedure for compelling testimony—DA gives 
immunity 


1) Witness must assert privilege against self- 
incrimination 


2) Ct must find that 


“arias mate 


JENTIFICATION 


——— 


2) Witness may not be admitted to bail pendips 
al taken from order 0 


determination of appe 
confinement 


D. Asserting 5th Amendment privilege—no immunity 


§ 905.13 
§ 905.13(2) 1) Attempt to prevent disclosure to jury of claim of 
privilege 
a. Claim should be made outside presence of jury to 
extent practicable 
Bias e Def not denied due process (right to present 
185 Wi ; 

ENN complete defense) or equal protection when Ct 
refuses to require witness to assert self- 
incrimination privilege in front of jury 

e Defnot denied due process (right to present 
complete defense) or equal protection when Ct 
refuses to instruct jury that it may draw 
inference from 5th Amendment invocation 

5 2 comment on claim of 
§ 905.13(1), (3) 

d, upon 
St v Nerison 7 


136 Wis. 2d 37 (1987) 


CR 26-10 
(2024) 


3) Adequate jury instructions 


Wis JI-Cr 245 a. Testimony of accomplices 
Wis JI-Cr 246 b. Testimony of witness granted immunity 
Wis JI-Cr 305 c. Falsus in Uno, when appropriate 


d. See Jury Instructions, CR 30 


8. Confrontation 


Si AAA x ape A. Ultimate goal of Confrontation Clause is to ensure 
ere reliability of evidence against criminal Def by 
testing in crucible of cross-examination 


= aE Sack B. Criminal Def has same right to confront wifmesses 
(Ct. App. 1992) under Federal and State Consti 
srw ot 1) Right no 


202 Wis. 2d 29 (1996) 


Maryland v Craig 
110 S. Ct. 3157 (1990) 
St v Vogelsberg 

2006 WI App 228 

297 Wis. 2d 519 


JU 
RY WAIVER ONFESSIONS JENTIFICATION 


v 
JURY 
SELECTION 


JURY 


MANAGEMENT 


STATEMENTS 


PRELIM INSTR/ 


WITNESSES 


J 
wa 


tAannED 


C. Analysis y 
a4 presented when leimo 4 4. 


s offere 


Crawford v Washington 1) Confrontation issue 
d Def has Y 


aie? Sa A statement of person a 
Admissible only if declaran 
had opportunity to cross- -examine 


bsent from trial i 
t unavailable an 


aire a. Testimonial statements allowed if not offered for 
2019 WI 638 Kad 
387 Wis. 2d 233 truth of matter asse 


b. Confrontation right applies at trial, not during | 


St v Zamzow ti 
2017 WI 29, J 24 ession motion is 
Sva Wia. 2580 pretrial proceedings, ¢-8-» alas 
hearings 
c. Exceptions 
Giles v California ing declarations 
128 S. Ct. 2678, 2682-83 S Dying 
(2008) 
St v Beauchamp 
2011 WI 27 
333 Wis. 2d 1 
Giles v California e Forfeiture by wrongdoing 


128 S. Ct. 2678 (2008) 


d. Definition of testimonial statements “at a 
minimum” ” includes prior Ce 
heari f : at former trial, or 


Davis v Washington 
126 S. Ct. 2266 (2006) 


See Michigan v Bryant 
131 S. Ct. 1143 (2011) 
US v Graham 

47 F4th 561 

(7th Cir 2022) 

cert denied 

143 S. Ct. 1770 (2023) 


St v Manuel e. Definition of testimonial statements—3 


2005 WI 75 formulations of core class: 
281 Wis. 2d 554 

St v Savanh 

2005 WI App 245 

287 Wis. 2d 876 


e Ex parte in-Ct testimony or its functional 
equivalent, such as affidavits, custodial 
examinations, prior testimony when Def cross- 
examined, or similar pretrial statements that 
declarant would reasonably expect to be used 


prosecutorially; 


e Extrajudicial statements contained in 
formalized testimonial materials, such as 
affidavits, depositions, prior testimony, or 
confessions; and 


eer — Affidavits authenticating bank records are 
312 Wis. 2d 570 nontestimonial 
e Statements made under circumstances that 
would lead an objective witness to reasonably 
believe that the statement would be available for 
use later at a trial 


k ; — Statements made between co-conspirators in 
the course of an undercover investigation are 
not testimonial 


` pelea eee — Out-of-court declaration is testimonial if 
aa Bae a overtly or covertly intended to implicate Def 
remanded (Wis 4/17/07) in Ct, rather than “stress-generated” to get 

help or secure safety and thus devoid of 

possible fabrication 
ic ep me — Confidential reporter statement to social 

p . . 
antl aes worker not testimonial = g 
. 3 m 

He, 5 — Statements made for the primary purpose of 23 
AAEE facilitating medical care were not testimonial a 
pet for rev filed 
202 iwr 21 — Statements by homicide victim to accuse Def 7 
396 Wis, 2d 196 in the event she died were testimonial F 
St v Hale f. “Confrontation by proxy” (cross-examination at Co- P| 


2005 WL 7 
277 Wis. 2d 593 Def’s trial) will not satisfy Confrontation Clause 2 


CR 26-13 
(2024) 


JENTIFICATION 


St v Stuart 
2005 WI 47 
279 Wis. 2d 659 


St v Morales-Pedrosa 
2016 WI App 38, 19 31— 
41, 369 Wis. 2d 75 


St v Tomlinson 

2002 WI 91 

254 Wis. 2d 502 

St v Marks 

194 Wis. 2d 79 (1995) 


Ohio v Roberts 
100 S. Ct. 2531 (1980) 


St v Patino 
177 Wis. 2d 348 


(Ct. App. 1993) 


St v Jackson 
187 Wis. 2d 431 
(Ct. App. 1994) 


White v Illinois 
112 S. Ct. 736 (1992) 
Hickman 


Stv 
182 Wis. 2d 318 


(Ct. App. 1994) 


Stv Patino 
177 Wis. 2d 348 
(Ct. App. 1993) 


St v Marshall 


113 Wis. 2d 643 (1983) 


Bourjaily v US 


107 S. Ct. 2775 (1987) _ 


St v Ray 
166 Wis. 2d 855 


(Ct. App. 1992) 
White v Ilinois 


1128, Ct. 736 (1992) — 


St v Martinez 
150 Wis. 2d 62 (1989) 


St v Jackson 
187 Wis. 2d 431 


(Ct. App. 1994) 


CR 26-14 
(2024) 


reliminary hearing 


i i et 
-examination p ae 


AEN fy Confrontation 


is insufficient to satis 
tements admissible if declarant 


h. Prior testimonial sta nat trial 


was subjected to full cross-examinatio 


nted, regarding 
ment admissible as 


2) If confrontation issue is prese 
gnized hearsay 


nontestimonial, out-of-Ct state 
either nonhearsay or under reco 
exception, then 


a. Prosecution must establish unavailability of 


declarant, and 


. ici iability of the hearsay statement 
b. Indicia of reliability of the nines On 


(particularized guarantees of trustwort 
statement “falls within a firmly rooted hearsay 


exception” 


e Astatement so trustworthy that adversarial 
testing can be expected to add little to its 


reliability 


St v Rundle — Medical examination exception under 

166 Wis. 2d 715 § 908.03(4) 

(Ct. App. 1992) 

St v Jenkins — Past-recollection-recorded exception under 
168 Wis. 24 175 § 908.03(5) 

(Ct. App. 1992) 


St v Bauer — Former testimony exception under 


109 Wis. 24 204 (1982) § 908.045(1) 
St v Hickman 

182 Wis. 2d 318 

(Ct. App. 1994) 


St v Denny — Statement against penal or social interest 
= Wis. 2d 352 under § 908.045(4). CAUTION: Is portion of 
Sern AA statement implicating Def truly against 


St v Buelow 

122 Wis. 2d 465 declarant’s interests? 
(Ct. App. 1984) 

cf St v Guerard 

2004 WI 85 

273 Wis. 2d 250 


St v Hickman c. Ifdeclarant unavailable and statement either 


i Aas PAN shown to be reliable or falls within a well- 
; recognized exception, Ct must then examine case to 


St v Petrovic d. 
224 Wis. 2d 477 
(Ct. App. 1999) 


St v Murillo 
2001 WI App 11 
240 Wis. 2d 666 


Bruton v US. ad 
88 S. Ct. 1620 (1968) 
St v Mayhall 


195 Wis. 2453 
(Ct App, 1995) 
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nts that are 


St v Nieves li nly to stateme 
; applies only A 
A ST EA ial; nontestimonial statements, such a t Cull 
376 Wis. 2d 300 testimonial; eat ‘nformants, are no 
statements made to jailhouse 10. 


barred 
b. Limiting instruction does not cure violation 


t violated if co-Def s confession 
2) Confrontation Clause no U E beet eE 


is redacted to omit any reference 
a. If Defis nonetheless linked to co-Def’s redacted ei 


Samia v United States C 
Wn vite Soh. apt confession by other properly admitted evidence, 
must give limiting instruction 


E. Forensic reports 


1) Reports created for use in prosecution or police 


Bulicoming v 
et Ct. 2705, 2716-17 investigation are testimonial, and therefore 
(2011) confrontation right applies 
A r 2) Testimonial report (if not in evidence) on which expert 
relies is not admissible by State for truth of the matter 
405 Wis. 2d 654 r EM ; ae 
asserted. (Defense may request a limiting instru on 
to this end.) Improper admission of report 1s reviewed i 
St v Mattox 
2017 WI 9, 13 
373 Wis. 2d 122 
SP written for 
2021 WI App 2, 1 27-45 


395 Wis. 2d 585 


Statute incorporates opportunity for confrontation 
and is therefore constitutional 


St v Williquette b. Purpose of statute is to permit evidenti 
Sere j } : lentiary use of 
lee Nie + Bar audiovisual recordings of children if safeguards are 


aff'd on other grounds followed 
190 Wis. 2d 677 (1995) 


Emon c. Findings must be made before ruling on 
395 Wis. 2d 296 ate eat but Ct need not review entire 
reco 


2) Requirements for admission 


Ek hk a. Statement made on oath or affirmation; if child’s 

2000 WI App 5 developmental level too limited, upon child’s 

232 Wis. 2d 138 understanding that false statements punishable 
and of importance of telling truth 

§ 908.08(3)(b) 


b. Audiovisual recording must be accurate and free 
from excision, alteration, and distortion 


c. Child must be younger than 12 


h. Child’s familial or emotional relationship to those 


involved in proceeding A 


i. Child’s behavior at and reaction to previous 
interviews regarding events 


j. Whether child blames self for events or has been 
told by others not to disclose them 


ssociates or 


k. Whether child’s prior reports to a 
or not acted upon 


authorities have been disbelieved. 


l. Child’s subjective belief regarding consequences to 
self or person child emotionally close to 


m. Any manifestations associated with post-traumatic 
stress disorder or other mental disorders 


n. Whether admission of audiovisual recording would 
reduce mental or emotional strain of testifying or 
reduce number of times child needs to testify 


§ 908.08(5)(a) oe a 
aa y recorded statement admitted at other 


ld to testify 
trier of fact; 


§ 908.01 
St v Lomprey 

173 Wis. 2d 209, 215 
(Ct. App. 1992) 


St v Marks 
2022 WI App 20 
402 Wis, 2d 285 
pet for rev denied 


§ 908,08(5)(b) 


5 209.030) B. Admissibility of child-victim’s statements under 
excited utterance exception 


S v Sorenson 1) Statement relating to a startling event or condition | 
FA A bho) made while declarant was under the stress of | 


194 Wis. 2d 548 excitement caused by the event or condition 


(Ct. App. 1995) 


St v Huntington 2) Primary factors 
216 Wis. 2d 671 (1998) ) ef 


a. Age of child 


b. Contemporaneity, as measured by duration of the 
stress or nervous shock acting on declarant at the 
time of the statement 


c. Spontaneity, i.e., opportunity and capacity to review 
the event and to calculate the effect of child’s 
statements 


3) 


§ 908.03(24), § 908.045(6) C. Admissib 
224 Wis. 24.477 repidnali 
(Ct. App. 1999) 
St v Kevin LC — 
216 Wis. 2d 166 

(Ct. App. 1997) 


St v Mercado — 

2021 W2 ILA et 
395 Wis. 2d 296 
St v Sorenson 
143 Wis. 2d 226 


one si to 
a. Attributes of child: Age, ability to communicate, 


comprehend statements/questions of others; to 
know difference between truth/falsehood; any fear 4 
of punishment, retribution, or other persona ; 

interest, such as relationship with Def, which might 

affect motivation to tell truth 


b. Person to whom statement made: Relationship to 
tivation of 


child and impact of relationship; any mo 
recipient to falsify or distort child’s statement 


c. Circumstances under which statement made: 
Relation to time of alleged assault; availability of 
person in whom child might confide; and other 
contextual facts enhancing or detracting from 
statement’s trustworthiness 


d. Content of statement: Signs of deceit or falsity; 
whether statement reveals knowledge of matters 
not ordinarily attributable to child of similar age 


e. Other corroborating evidence: Physical evidence of 
ult; statements made to other 


s; comparison of 
tive of Def 


St v Gerald LC = 
194 Wis. 2d 548 luate force of 


(Ct. App. 1995) 


Idaho v Wright 
110 S. Ct. 3139 (1990) 


§ 908.03(4) D. Admissibility of statements under medical diagnosis 
or treatment exception 


St v Huntington 1) Statements made by child-victim’s mother to nurse 

216 Wis. 2d 671 (1998) practitioner investigating alleged abuse, although 
double hearsay, are properly admitted as falling within 
the medical diagnosis or treatment exception 


10. Use of Former Testimony 


eens vn A. Two tests must be met to allow use of witness’s 
= (1985) former testimony 


1) Witness must be unavailable 


§ 908.04€) a. Prosecution must make good-faith effort to obtain 
attendance at trial, or 


St v Burns b 
112 Wis. 2d 131 (1983) 


St v Patino A 
177 Wis. 2d 348 
(Ct. App. 1993) 
additior 
2) Rule appl 
3) The out-of 
admissibl 
Recommendation 


$ fines ghee 
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St v Joseph P 
(Cnt of Joy P) 
200 Wis. 2d 227 
(Ct. App. 1996) 


§ 905.03 


Journal/ Sentinel, Inc 


v Sch Bd 
186 Wis. 2d 443 


(Ct. App. 1994) 


Borgwardi v Redlin 
196 Wis. 2d 342 
(Ct. App. 1995) 


§ 905.03(4)() 


St v Simpson 
200 Wis. 2d 798 


(Ct. App. 1996) 
St v Meeks 
2003 WI 104 
263 Wis. 2d 794 
St v Boyd 


2011 WI App 25, 1 21 
331 Wis. 2d 697 


§ 905.04 


§ 905.04(4)(c) 


Winnebago Cty DSS v 
Harold W (Gdnship of 


Tina Marie W) 
215 Wis. 2d & 
(Ct. App. 


§ 905.04(4)(4) 


12. Privileges 


A. For privilege to apply, communication must be | 


confidential 


1) Holder's belief in communication’s confidentiality must 
be “objectively reasonable” 
unications for 


onfidentiality 
le 


rvice provider shares comm 


2) That se 
d purpose does not affect c 


privilege 
B. Selected privileges (see Ch 905) 


1) Atty-client 
s from client 


a. Applies to confidential communication 
would reveal 


to lawyer, not vice versa, unless latter would © 
substance of client’s confidential communication 


or someone 


b. Only client, as “holder” of privilege, 
authorized by client, may waive 


§ 905.04(4)(f) e Chemical tests for intoxication 
8 905.04(4)(a) e Evidence regarding alleged sexually violent 
t v Post 7 1 dator’s) hiatri diti 
person’s (sexual predator’s) psychiatric condition 
19 f j 
Sh cess The offered in Ch 980 commitment or discharge 
212 Wis. 2d 358 hearing 


(Ct. App. 1997) 


§ 905.10 3) Confidential informant 


a. See CR 10, Sec. 4.D. 


$905.05 4) Spousal and domestic partnership privilege 

Shag a a. No privilege when one spouse is charged with crime 
Shbs WI App 13 against third person in course of committing crime 
259 Wis. 2d 730 against other spouse 

Stu Eson b. Spouses’ recorded conversations from jail not a 


2011 WI : nate ivi 
App 52, {J 23- “private communication”; therefore, not privileged 


34, 332 Wis. 2d 331 

§ 942.01(8) 

es : C. Statements mad 
Fig a absolutely pr 
219 Wis. 2d 516 (1998) perjurious 


St v Migliorino D. Cannot cre 
170 Wis. 2d 576 decision 


(Ct. App. 1992) 


i pee SPE sip E. Potential witne 
is. Sri 
i ag defeats Def: 
167 Wis. 2d 247 
(Ct. App. 1992) 


§ 905.11 F. Privilege is 
St v Speese 

191 Wis. 2d 205 7 
(Ct. App. 1995) confidenti 
rev'd on other grounds significant 
199 Wis. 2d 597 (1996) | 


13. Rape S n e ag 


§ 972.11(2)b) 
St v Hammer 
2000 WI 92 


236 Wis. 2d 686 
St v Jackson ms 


[216 Wis. 2d 646 (1998) 


3 


St v Wirts 
176 Wis. 2d 174 
(Ct. App. 1993) 


St v Mulhern 

2022 WI 42 

402 Wis. 2d 64 
Michael RB v St 

Cn Int of Michael RB) 
175 Wis. 2d 718 (1993) 


§ 972.11(2)(b)1. 


St v Sarfraz 
2014 WI 78 
356 Wis. 2d 460 


§ 972.11(2)(b)2. 


Michael RB v St 
(in Int of Michael RB) 
175 Wis. 2d 713 (1993) 


§ 972.11(2)(b)3. 
St v Ringer 

2010 WI 69, 11 30-31 
326 Wis. 2d 351 


Michael RB v St 
(In Int of Michael RB) 
175 Wis, 2d 713 (1993) 


i u ] conduct” means C X 


conclusion of trial, not before alleg 


e showing absence of 
if offered to refute 
dence belonged to 


b. Exclusion applies to evidenc 
sexual activity as well, even 1 
defense that vaginal DNA evi 


another perpetrator 


B. Exceptions—Statutory 


1) Complainant's past conduct with Def—to be 
admissible, 
a. Evidence must be material to a fact at issue, and 


b. Evidence of the sexual contact must be of sufficient 
probative value to outweigh its prejudicial effect 


2) Specific instances of sexual conduct showing source or 
origin of semen, pregnancy, or disease to show 


a. Degree of sexual assault 


St v Dunlap C. Exceptions—Constitutional 


2002 WI 19 
250 Wis. 2d 466 


S ety 1) To establish constitutional right to present evidence, 
' 2, 1 35 

| " 332 Wis. 2d 730 offer of proof must meet five tests 

K St v Pulizzano 


| 
| E 155 Wis. 2d 633 (1990) 


a. Prior acts clearly occurred 


b. Acts closely resembled those of present case 


Prior act is clearly relevant to a material issue 


d. Evidence is necessary to Defs case 


e. Probative value of evidence outweighs its 
prejudicial effect 


Michael RB v St i fi i 
(In Int of Michael RB) 2) Right to present defense and cross-examine 
175 Wis. 2d 713 (1993) 
St v Moats 

156 Wis. 2d 74 (1990) 
St v Pulizzano 

155 Wis. 2d 633 (1990) 


2010 WI 40 
324 Wis. 2d 640 


St v Dunlap b. Ev 
2002 WI 19 

250 Wis. 2d 466 

St v Gavigan 

111 Wis. 2d 150 (1983) 


St v Jagielski 
161 Wis. 2d 67 


(Ct. App. 1991) 
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St v Pulizzano 3) Confrontation 
155 Wis. 2d 633 (1990) 4 


VRS a, Evidence of complainant’s motive to fabricate 
145 Wis. 2d 91 (limited) 

(Ct. App. 1987) 
overruled on other 
grounds by 

St v Pulizzano 

155 Wis. 2d 633 (1990) 


St v Gulrud b. Evidence of post-assault intercourse to show 


tee. ee 23. someone else caused the injury 
as interpreted in 
St v Wiris 

176 Wis. 2d 174 
(Ct. App. 1993) 
c. Rebuttal of evidence produced by State to 


corroborate assault allegation 


a ape ights (limited) 
155 Wis. 2d 633 (1990) 4) Compulsory process rights (lim 


_a. See Sec. 3, Compulsory Process/Right to 


Fy 


(In Int of Michael RB) 
175 Wis. 2d 713 (1993) 


§ 972.11(2)(d) | 


§ 972.1 1(2)(b) 
St v Moats 
156 Wis. 2d 74 (1990) 


Michael RB v St 
(In Int of Michael RB) 
175 Wis. 2d 718 (1993) 


St v DeSantis 
155 Wis. 2d 774 (1990) 


St v Ringer 
2010 WI 69, 11 30-31 
326 Wis. 2d 351 


St v Jagielski 
161 Wis. 2d 67 
(Ct. App. 1991) 


St v Pulizzano 
155 Wis. 2d 633 (1990) 


b. Probative value substantially outweighs the 
following 


e Danger of unfair prejudice, confusion of the 
issues, or misleading the jury 


e Considerations of undue delay, waste of time, or 
needless presentation of cumulative evidence 


2) Ct must determine admissibility of “manner of dress” 
evidence upon pretrial motion 


F. Pretrial determination of applicability of 
§ 971.31(11) exception and admissibility required 


1) In general 


a. Proponent of evidence must make offer of proof 


b. Question-and-answer format preferred over offer of 
proof made in statement form 


2) Statutory exceptions—Ct must determine 


a. Whether proffered evidence fits within statutory 
provisions 


e Sec. 972.11(2)(b)3.; Ct must conclude that a 
reasonable person could reasonably find that 
complainant made a prior untruthful sexual 
assault allegation 


b. Whether evidence material to fact at issue 


c. Whether evidence of sufficient probative value to 
outweigh its inflammatory and prejudicial nature 


3) Constitutional exceptions 


a. If above criteria in Sec, 18,C.1) met, Judge 
determines whether compelling State interest 
requires exclusion 


PAPORNUM 


e State's interest in promoting effective ny Ps 
enforcement not sufficient to overcome 
constitutional right to present evidence 


e State’s interest in its evidentiary rules ag 
overcome Defs right to present evidence and to 
effectively cross-examine 


e State’s interest not sufficient when there are 
other less restrictive alternatives available to 


protect those interests 


St è 
206 Wis. 24 629 14. Attorney as Witness | 
| 


(Ct. App. 1996) | 
A. Attys are competent to testify 
B. Trial Ct has discretion to allow advocate to testify 
in client’s case 


1) No general prohibition under rules of evidence against 
Atty testifying for client 


e Opposing party may be prejudiced if Ct does not 
assure that Atty-witness gives evidence and not 
an analysis of the evidence 


e Ct may consider | 


— Nature and significance of proposed 
testimony 


— Whether Atty knew ahead of time that the 
testimony would be necessary 


— What caused the need for the testimony 


— Whether opposing party opened the door toa 
matter to which it was clear opposing counsel 
was an eyewitness 


c. Ct has option of permitting Atty to withdraw and 
declare mistrial, with substitute counsel 
representing client at new trial 


St v McDowell Ẹ 
mts 15. Defendant 


272 Wis. 2d 488 


arrative, but only after 


3) Permit Defs testimony in n 
nsel, and Ct 


informing Def, opposing cou 


B. Ct’s role 


1) Shall be required to examine both counsel and Def and 


make record of following: 


Basis for counsel’s conclusion that Def intends to 


a. 
testify falsely; 
b. Defs understanding of right to testify, 4 
notwithstanding the intent to testify falsely; an 
c. Def’s and counsel’s understanding of nature on 
limitations of narrative questioning that will result 
St v Sandoval ° 
2009 WI App 61,730 16. Rebuttal Witness 
318 Wis. 2d 126 


§ 97123) A. No duty to disclose 


CR 27: EXPERT WITNESSES 
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1. Expert Witnesses 


§ 907.02(1) 
A. Witness qualified by 


1) Knowledge, 
2) Skill, 

3) Experience, 
4) Training, or 
5) Education 


§ 907.02 B. Permitted if 
St v Kandutsch 

2011 WI 78, 19 26—45 

336 Wis. 2d 478 

St v Shomberg 

2006 WI 9, { 10 

288 Wis. 2d 1 

St v St George 

2002 WI 50, 1 37 

252 Wis. 2d 499 


St v Maday 1) Expert testimony will assist trier of fact in 


2017 WI 28, 7 40 ae a eee 
374 Wis. 2d 164 derstanding evidence, and 


2) Expert testimony will assist in determining a fact in 


issue, and 
Siu Peking 3) Testimony deals with matters beyond realm of ordinary 
ee, App At 4 experience and knowledge of humankind 


St v Hollingsworth a. Question is does witness know something beyond 


ce jee ons n that generally known in community 


fd WHOATOd 


i intelligence 
b. The fact that a lay witness of OAA E E 
may also understand subject matte 


require exclusion 


St v Watson 
227 Wis. 2d 167 (1999) 


f 6 1°: f 
s a constitutional right to admissibility O 


4) Def establishe 
nd satisfies a two-part test 


St v St George 
2002 WI 50, 11 53-55 i 
252 Wis. 2d 499 the evidence a 
a. Satisfies each of the following four factors: 
e Expert testimony meets standard of § 907.02 
e Expert testimony clearly relevant to a material 
issue 
e Expert’s testimony is necessary to the Defs case 
e Probative value outweighs prejudice 
2008 WI App 152, TF 21- b. Defs right to present evidence is not outweighed by 
24, 314 Wis. 2d $24 State’s compelling interest to exclude it 
aff'd, 2010 WI 6 
322 Wis. 2d 265 
eaters C. Beginning with actions or special proceedings 
Merrell eww Pharm commenced on or after February 1, 2011, Wisconsin 
113 S. Ct. 2786 (1993) uses “reliabili test”; pre-February 1, 
St v Alger 2011, Wisco SE 
2015 WI 3, 1 4 | 
360 Wis. 2d 193 
St v Peters 
192 Wis. 2d 674 
(Ct. App. 1995) 
§ 907.02(1) 1) 
Daubert v 
Merrell Dow Pharm 


113 S. Ct. 2786 (1993) 


Kumho Tire Co 
v Carmichael ite 
119 S. Ct. 1167, 1174 ah ps 
(1999) 

St v Jones 

2018 WI 44, 1 32 
381 Wis. 2d 284 


CR 27-2 
(2024) 


St v Cameron 
2016 WI App 54, J 13 
370 Wis. 2d 661 


US v John 

597 F3d 263, 274—75 
(5th Cir 2010) 

St v Schmidt 

2016 WI App 45, 1 70 
370 Wis. 2d 189 


St v Dobbs 
2020 WI 64, ¥ 42 
392 Wis. 2d 505 


§ 907.02(1) 
St v Jones 

2018 WI 44, 11 29-30 
381 Wis. 2d 284 

St v Bucki 

2020 WI App 43, 11 45- 
46, 51, 393 Wis. 2d 434 
(cadaver-scent dog) 


St v Hogan 
2021 WI App 24, 125 
397 Wis. 2d 171 


Daubert v 

Merrell Dow Pharm, Ine 
113 S. Ct. 2786, 2796-97 
(1993) 


e. 


If no objection, Trial Ct not required to sua sponte 
conduct a Daubert hearing 


Ct may conduct pretrial hearing to determine 
admissibility, but if expert methodology is generally 
accepted and novel issues are not presented, 
Daubert hearing may not be necessary 


Experts can testify in form of an opinion “or 
otherwise,” including exposition testimony on 
general principles without applying those principles 
to or having knowledge of the case facts 


Ct acting as gatekeeper shall apply these factors: 


° Wie the scientific, technical or other 


rew IFIGATION 


St v Smith 
2016 WI App 8, 1 9 
366 Wis. 2d 618 


Seifert v Balink 
2017 WI 2 
372 Wis. 2d 525 


§ 907.03 
St v Thomas 
2023 WI 9 

405 Wis. 2d 654 


Si v Swope 
2008 WI App 175, 1 34 
315 Wis. 2d 120 


St v Harrell 
2008 WI App 37, 11 22- 
24, 308 Wis. 2d 166 


St v Thomas 
2023 WI 9 

405 Wis. 2d 654 

See Williams v Ilinois 
1328. Ct, 2221 (2012) 
St v Deadwiller 

2013 WI 75, 19 39-40 
350 Wis, 2d 138 


§ 907.03 


CR 27-4 
(2024) 


r technique, 


Whether, in respect to a particula 


there is a high “known or potential rate of error’ 


e 
Whether there are “standards controlling the 
technique’s operation” 


Whether the theory or technique enjoys “general 
acceptance” within a “relevant scientific 


community” 


f. Other factors may be determinative of reliability 


e If medical testimony is proffered, consider the 
factors discussed in Seifert 


D. Basis of opinion 


1) Firsthand observation made by expert (e.g., treating 
physician testifying regarding patient), or 


nissible if 
icular 


6) Basis for independent opinion may be the work of 


others: 
poke a. If witness supervised or reviewed work of others 
40, 1 57 ; ili j 
361 Wis, 29 as (BAC) and is familiar with the procedures the others used 
St v Deadwiller 
2013 WI 75, {9 39-40 
350 Wis. 2d 138 (sexual 
assault DNA profile) 
St v Williams 
2002 WI 58, Ẹ 20 
253 Wis. 2d 99 (drug ID) 
St v Mattox i ithout law enforcement request 
2017 W184 a0 b. If obtained with q 
373 Wis. 2d 122 (autopsy 
toxicology report) 
E. Soundness of opinion 
ae v ee 1) Opinions must be stated to reasonable professional 
(971). pee (medical, engineering, etc.) probability 
Drexler v a. No particular words of art required 
All Am Life & Cas Co believe.” “ 7 ay ufficie 
72 Wis. 2d 420 (1976) ae . 


All Am Life & Cas Co 
72 Wis. 2d 420 (1976) 
Unruh v Ind Comm'n 
8 Wis. 2d 394 (1959) 


McGarrity v 2) M 

_ Welch Plumbing Co 
104 Wis. 2d 414, 430 
(1981) 


§ 907.05 


Karl v 
Employers Ins of Wausau 
78 Wis. 2d 284 (1977) 


Rabata v Dohner 2) H 
45 Wis, 2d 111 (1969) 


Schulz v St Mary’s Hosp 
81 Wis. 2d 638 (1978) 


wow 


§ 907.07 


St v Lindh 
161 Wis. 2d 324 (1991) 


Polk Cty v SPD 

179 Wis. 2d 312 

(Ct. App. 1993) 

aff'd on other grounds 
188 Wis. 2d 665 (1994) 


§ 977.05(4r) 

Brown Cty DSS v Lydia 
EC (In Int of Eileen KC) 
172 Wis. 2d 512 

(Ct. App. 1992) 


CR 27-6 
(2024) 


a. Must be based on as 


evidence 7 
i ‘ ‘ pi ion a a 
sis for question exists in evidence, questi 


b. Ifno ba i i 
er subject to motion to strike 


and answ 


G. Use of reports at trial 


1) Expert may read report personally made or jointly b 
made with another to same extent as contents could be 
received as oral testimony from witness 


2) Before use, copy must be provided to opposing party 


H. Cross-examination of expert at trial 


1) Within discretion of court as to character issues not 
or underlying basis 


directly related to expert opinion 
for opinion 
2) Expert witness with ongoing “dual relationship” with 
prosecutors (e.g., on probation 
agreement while offering expe 
State) may be cross-examined on n 


rt opinion testimony for 
ature of relationship 


a. Possibility of bias, motive, and interest of expert 


witness is distinct and immediate in such 
circumstances 


I. Payment of expert/investigator fees—Def eligible for 
SPD 


1) SPD pays fees of experts if 


a, Expert is engaged by SPD 


b. Baoan is engaged by SPD-appointed private Atty, 
an 


sumptions that have support m ; f 


or acting under plea : 


St v Kirschbaum 
195 Wis. 2d 11 
(Ct. App. 1995) 


§ 885.10 

Taylor v Illinois 

108 S. Ct. 646 (1988) 

St ex rel Dressler v Cir Ct 
163 Wis. 2d 622 

(Ct. App. 1991) 


Taylor v Illinois 
108 S. Ct. 646 (1988) 


St v Huntington 

216 Wis. 2d 671 (1998) 
St v Romero 

147 Wis, 2d 264 (1988) 


St v Kuehl 
199 Wis. 2d 143 
(Ct. App. 1995) 


e Atty follows SPD guidelines for reimbursement 
(prior approval and maximum reimbursement 


limit) 


Unless Ct must exercise its inherent powers 
because of an extraordinary circumstance 


e Use of expert found to be essential to defense 


J. Payment of expert/investigator fees—Def indigent 
but not eligible for SPD 


1) Indigent Def has constitutional right to State’s 
assistance in securing raw materials for effective 


defense 


2) Indigent Def has constitutional right to have assistance 
of Trial Ct to compel attendance of witnesses and the 
right to put before jury evidence that might influence 
determination of guilt 


a. Not an unfettered right, but subject to Ct’s 
discretion upon finding that witness is proper and 
necessary 


b. Def must make a plausible showing of a 
particularized need 


e How proposed witness is material, and 


e How proposed witness is favorable to his or her 
defense 


Z. Opinion Concerning Witness’s Credibility or 
State of Mind 


A. No witness, expert or otherwise, should be 
permitted to give opinion that another mentally and 
physically competent witness is telling the truth 


1) Basis of rule is lack of foundation or knowledge on 3 
which to premise belief as to another's truthfulness | 


timony that conveys experts belief regarding 
s its role 


St v Pi 
t Wis. 2d: 2) Expert tes : 
s not assist Jury, but usurp 


174 Wis. 2d 255 (1993) ited 
veracity doe 


3) Belief as to veracity need not be express; testimony 
that amounts to an opinion that another witness 1S 


lying is inadmissible 


is inconsistent with that of 


Sis ae 148 4) When witness’s testimony 
(Ct. App. 1995) another, examiner may not restate latter’s testimony 
and ask witness if the other was not telling the truth or 


was mistaken 


B. Exceptions 


is to impeach, explain, 


St v Jackson 

187 Wis. 2d 431 1) When intended purpose or effect 

(Ct. App. 1994) or highlight differences in testimony, NOT to attest to 
another witness’s credibility 


s’s out-of- 


Sit v Davis 
199 Wis. 2d 513 
(Ct. App. 1996) 


St v Eugenio 
219 Wis. 2d 391 (1998) 


St v DeSantis 

155 Wis. 2d 774 (1990) 
St v Bednarz 

179 Wis. 2d 460 

(Ct. App. 1993) 


St v Jensen 
147 Wis. 2d 240 (1988) 
St v Hernandez 

192 Wis, 2d 251 

(Ct. App. 1995) 

St v Richardson 

189 Wis. 2d 418 
(Ct. App. 1994) 


2) Relevant facts regarding complainant’s post-assault 
behavior, including expert’s description of that 

behavior, may be admitted as circumstantial evidence 
that assault occurred 


Expert may then be asked if complainant’s behavior 
consistent with that of other victims 


eee: wa a. Admissible as circumstantial evidence that assault 
(Ce. App, 1994) occurred, especially if it explains context in which 
St v Richardson victim’s statement was made, if it rebuts Defs 
“iy Wis. 2d 418 suggestion that victim’s charge is fabricated, or 
(Ct. App. 1994) prevents false assumptions regarding meaning of 
complainant’s behavior 
oan b. Comparison testimony not admissible if testimony 
(Ct. App. 1994) has effect of expressing expert's belief as to 


4) 


St v Richardson 
189 Wis. 2d 418 
(Ct App. 1994) 


tent 


St v Flattum 
122 Wis. 2d 282 (1985) 


St v Repp 

122 Wis. 2d 246, 249 
(1985) 

St v Steele 

97 Wis. 2d 72 (1980) 


St v Morgan 
195 Wis. 2d 388 


(Ct. App. 1995) 


Si v Steele 


74 Wis. 2d 503 (1976) 


St v Mendoza 
80 Wis. 2d 122 (1977) 


St v Chitwood 
2016 WI App 36, 
34, 369 Wis. 2d 1é 


3. Expert Testimony on Capacity to Form In 


o forma 


A. Opinion evidence on Def’s capacity t rt on mental 


criminal intent, based in whole or pa 
health history properly excluded 


1) Not competent, relevant, or probative 


2) In both bifurcated and single-stage trials 


B. But non-opinion testimony as to Defs mental health 
history admissible, if otherwise relevant 


1) As well as ordinarily admissible evidence on state of 


mina 


St v Flattum C. Apply § 907.02 as to qualification of expert and 


122 Wis. 2d 282, 296 f 
(1985) : purpose of testimony 


1) May be psychiatrist 


2) May be other expert 


Sey v St 3) Def himself or herself not qualified to establish 
is. 2d 13 (1976) intoxication defense 


haga fate Ed) D. Expert testimony on intoxication—Expert may rely 
ŒD Wis ib es in part on PBT results in OWI cases 


5. Expert Testimony on Post-assault Conduct 


as =e ae 41990 A. In discretion of Ct, expert qualified by training or 
So os ee ) experience may testify on behavior exhibited by 


146 Wis. 2d 315 (1988) sexual assault victims 
Si v Bednarz 
179 Wis. 2d 460 
(Ct. App. 1993) 


St v Mayer b. 
220 Wis. 2d 419 
(Ct. App. 1998) 


St v Mader 
2023 WI App 35 
408 Wis. 2d 632 

pet for rev denied — 
St v Morales-Pedrosa 
2016 WI App 38 
369 Wis.2d75 ASOT) BET aaa 


Stv Jensen 
147 Wis. 2d 240 (1988) 


beliefs as to veracity of complainant 


2) Expert must not be allowed to convey to jury own 
s to the expert of the Def or CZ 


St v Pittman : 

174 Wis. 2d 255 (1993) a. ain same test applie 
ate 

ainant’s behavior after 


3) Relevant facts regarding compl ; 
tantial evidence 


assault may be admitted as circums 
that assault occurred 


6. Expert Testimony on Character 


SOI WIA nt character 
2004 WI 18, § 44 A. a may call expert regarding pertine 

269 Wis. 2d 142 ait 

rara 1) Def may be permitted to call expert to testify that Def 
223 Wis. 2d 777 has no character traits consistent with a perpetrator of 
(Ct. App. 1998) the alleged crime 


St v Davis 
a bi I i its own € 


St v Hogan 
2021 WI App 24, 1 26 
397 Wis. 2d 171 


il 


§ 971.23(1)(¢), (2m)(am) ’ 


St v Dodson — 
219 Wis. 2d 6 


CR 28: HYPNOSIS/POLYGRAPH/DNA 


BTY PNOSIS. .occsscéssscsvcaseles otuttversitinne teil Kiinni TI TTI, CR 28-1 
l. Per Se Ban Unwarranted in Criminal Trials......00000...0.000.... CR 28-1 
2. Procedure for Determining Admissibility .......cccccccccscsceseee, CR 28-2 
3. Procedure When Testimony Found Admissible ..................... CR 28-4 
| l. =©Discovery of Polygraph Results. Anainn CR 28-5 
2. Polygraph Results Not Admissible in Any Criminal 
REEERE E ARS TA B O roe. CR 28-6 
3. POStHULyeT ADH StAtE MONTS raio aao atarir ranr API r CR 28-7 
4. Offer to Take Polygraph Examination.........c:ccc:ccsscessesseescescess CR 28-8 
BINA ois GR ORR aE, iai SA AT siiiisiiiiiirinr CR 28-9 
l. Definition chek eee eas. A ERA CR 28-9 
2. Introduction of DNA Evidence at Trial ........:ccccceccsceceseceeeeceees CR 28-9 
3. Offense Undergo DNA Testing... 2.2L i ccccccscccsereseeece: CR 28-10 
a. DNA Sampling i ee ee ee 


HYPNOSIS — 


Rock v Arkansas Unwarra in Crimin al 
107 SCt 2704 (1987) 1. Per Se pad Dee T ey ean 

v Armstrong í 

110 Wis. 2d 555 (1983) 
St v Coogan 

154 Wis. 2d 387 


Armstrong y Young C. Defs right 
34 F3d 421 denied ill 
(Tth Cir 1994) mig 


5 itness’s 
2) Def permitted to introduce testimony on witn 


prehypnosis recollection, and 


i din 
3) Def permitted to introduce expert testimony regarding 


coveno JENTIFICATION Yj 


effect of hypnosis 
St v Armst ti . oy? it 
110 Wis. 24 585 (1983) 2 Procedure for Determining Admissibility 
A. Notice 


1) Proponent must notify adverse party of intent to use 
testimony of witness subjected to hypnosis 


2) Notice must be given before trial 
a. To allow motion to suppress 
b. To allow for pretrial suppression hearing 


B. Suppression hearing 


ession on 


C. Guidelin 


1) 


2) 


3) 


4) 


5) 


6) 


8) 


9) 


es for determination of suggestiveness 


Administrator of hypnosis should be mental health 
person with special training in use of hypnosis 


a. Preferably psychiatrist or psychologist 


Administrator should be independent and not be 
responsible to prosecution, investigators, or defense 


Administrator should receive written memo with 
necessary facts 


a. Should not be orally informed about case 


b. Care should be exercised to avoid communication 
that might influence administrator's opinion 


All contact between administrator and subject to be 
videotaped from beginning to end 


No parties or their representatives to be present during 
hypnotic session 


Administrator to examine subject before hypnosis 


a. To exclude possibility that subject physically or 
mentally ill, and 


b. To confirm subject possesses sufficient judgment, 
intelligence and reason to comprehend what is 
happening 


Administrator to obtain detailed prehypnosis 
statement from subject regarding facts as subject 
believes them to be 


Administrator to avoid adding new elements to 
subject’s description of experience before, during, and 
after actual hypnotic session 


Ct to consider any other evidence tending to 
corroborate or challenge information gathered during 
trance or as result of posthypnotic suggestion 


D. Extent of compliance with guidelines not 


determinative of admissibility issue 


1) Complete compliance does not guarantee admission of 


witness's testimony or identification 


St v Coogan 
154 Wis. 2d 387 


(Ct. App. 1990) 


St v Armsirong 
110 Wis. 2d 555 (1983) 


St v Armstrong 
110 Wis. 2d 555 (1983) 


i usion 
2) Noncompliance does not require excl 


3) Admissibility of hypnotically refreshed recollection 
discretionary with Trial Ct 


E. Ct to determine reliability of statements under 


totality of circumstances 


1) Ct to consider possibility of confabulation 


ave complete memory of 


a. When witness does not h - 
with information not 


events and tends to fill gaps 
really recalled 


b. Ct must consider effect of possible confabulation on 
witness's testimony 


Be ee oA oe ae 


3. Pro 


Recommendation 


§ 905.065 


§ 905.065(2) 


§ 905.065(4) 


§ 905.065(2) 


2) Def may elect to challenge witness credibility by 
raising hypnosis issue 


a. By cross-examination of witness 
b. By introducing witness's prehypnotic testimony 


c. By expert testimony concerning reliability and 
effect of hypnosis on memory 


3) If Def raises hypnosis issue, State may introduce 
expert testimony in rebuttal to counter Defs challenge 


4) If Def does not elect to challenge witness credibility by 
raising hypnosis issue 


a. State may not reveal to jury fact that witness's 
recollection refreshed by hypnosis 


b. State may not introduce expert testimony g on 
hypnosis in rebuttal E 


B. If admissible for defense s 
roles reversed 5 


§ 905.065(8) 


St v Dean 
103 Wis. 24 228 (1981) 


US v Scheffer 
118 SCt 1261 (1998) 
St v Wofford 

202 Wis. 2d 523 

(Ct. App. 1996) 


St v Stanislawski 
62 Wis. 2d 730 (1974) 


2) Any oral or written communications during 
examination 


C. Privileges may be claimed by 


1) Subject of examination, or 
2) Subject’s guardian or conservator, or 


3) Subject’s personal representative, if subject deceased 


2. Polygraph Results Not Admissible in Any 
Criminal Proceeding 


A. Testimony that inferentially puts the results ofa 
polygraph before jury is inadmissible 


ssi 


3) Qualifications of examiner 


McLemore v St 4) Defense may present experts to impeach examiner 
87 Wis. 2d 739 (1979) 


E. Examiner may be cross-examined at trial 


St v Mendoza 1) Ct has discretion to prevent party from calling expert 
80 Wis. 2d 122 (1977) impeachment testimony 


St v Stanislawski 


F. Cautionary jury instruction required when results 
62 Wis. 2d 730 (1974) 


of test admitted 


3. Postpolygraph Statements 


St v Vice 
2021 WI 63, 25 


310 Wis. 2d 583 


of 
2) If separate in time and content, general rules 
admissibility apply | 


Saar a. Voluntary 


2021 WI 63, J 36 
397 Wis. 2d 682 
; A 
lygraph results during pos 
AKIA i not per se coercive; must 


olygraph interview 18 ni 
RE totality of the circumstances 


b. Noncustodial/Miranda compliance 
e hte: c. Relevant and not prejudicial 


B. Statement used to impeach Def 


ely associated with 


St v Johnson 
193 Wis. 2d 382 
(Ct. App. 1995) 
St v Pickett 


150 Wis. 2d 720 
(Ct. App. 1989) 


St v Pickett 
150 Wis. 2d 720 
(Ct. App. 1989) 


St v Hoffman 
106 Wis. 2d 185 


(Ct. App. 1982) 


St v Santana-Lopei vii 
2000 WI / v 99 


strate that Def believed that a 
St v Shombe 2) Def must demonstra at e 
2006 WI 9, 288 Wis. 2d 1 ; polygraph was possible, accurate, and admissible 


St v Shomberg 3) If Def merely agrees to take polygraph, as opposed to 


2006 WI 9, 288 Wis. 2d 1 offering to take polygraph, not admissible 
a i ‘ t 
-f St v Pfaff A) If offer to submit to a polygraph is made at request or 
| 2004 WI App 31, 129 suggestion of Atty, it is not probative as consciousness 


269 Wis. 2d 786 of innocence and therefore not admissible 


St v Hoffman B. Withdrawn offer admissible 
106 Wis. 2d 185 
(Ct. App. 1982) 


1) When withdrawn offer relevant to assessment of 
offeror’s credibility, and 


2) When purpose for introducing withdrawn offer limited 
to credibility 


DNA 


1. Definition 


§ 939.74(2d)(a) A. “Deoxyribonucleic acid profile” means an 
individual’s patterned chemical structure of genetic 
information identified by analyzing biological 
material that contains the individuals 
deoxyribonucleic acid 


2. Introduction of DNA Evidence at Trial 


§ 971.23(9), § 972.11(1) A. Proponent’s action 
St v Peters 


192 Wis. 2d 674 
(Ct, App. 1995) 


1) Proponent notifies other party in writing at least 45 
days before trial date and provides other party, within 


15 days after request, with material relating to DNA 
evidence 


CR 28-9 
(2023) 


a. Ct to exclude evidence if notice and production 


deadlines not met, UNLESS 


a. 


e Ct waives 45-day notice requirement, or 
e Ctextends 15-day production requirement 


b. Ct may waive or extend time if parties stipulate, or 
for good cause, and Ct finds no party will be 
prejudiced by waiver or extension 


B. If other party makes request, they must receive, 
within 15 days after request 


§ oe nN 
sackets 1) Any relevant written or recorded statements of a 
10 We oat 2d 374 (1989) witness named under § 971.23(1)(d), and 
v 
100 Wis. 2d 700 (1981) 


tatement of a child 


St v McCoy 
2007 WI App 15 
298 Wis. 2d 523 


4. DNA Sampling 


A. At arrest. See CR 7, Sec. 3 


B. Upon conviction. See CR 37, Sec. 1.R. 


§ 973.047(1f 1) Upon any criminal conviction, DNA sample required. If 
not already on file with DOJ, see CR 37 


2) Inform Def of right to request expungement under 
§ 165.77(4) if conviction reversed, set aside, or vacated 
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